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DATE: October 17, 2025
RE: House Bill No. 24-57

The Honorable Edmund S. Villagomez
Speaker of the House of Representatives
Twenty-Fourth Northern Marianas
Commonwealth Legislature
Capitol Hill
Saipan, MP 96950
Dear Mr. Speaker:
Your Committee on Judiciary and Governmental Operations to which was referred:

House Bill No. 24-57: To re-establish a Government Liability cap.

begs leave to report as follows:

I. RECOMMENDATION:

After considerable discussion, your Committee recommends that House Bill No. 24-57 be
passed by the House in its current form.
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A. Purpose: DATE TIRE /. W—

The purpose of House Bill No. 24-57 is to re-establish government liability caps for damages
to ensure fiscal stability and uphold sovereign immunity in response to the Maratita v. CHCC
decision.

COMMITTEE ON JUDICIARY AND GOVERNMENTAL OPERATIONS
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B. Committee Findings:

Your Committee finds that sovereign immunity shields the government and its employees from
lawsuits unless explicitly authorized by the Legislature. In Maratita v. CHCC, the Supreme Court
emphasized that the existing statutory caps on damages lacked adequate support under the equal
protection clause, undermining the separation of powers and threatening the CNMI’s fiscal
stability. To address this, the legislation establishes clear, evidence-backed liability limits,
ensuring balanced accountability and responsible fiscal management. These caps are tied to factual
data such as actuarial reports, aligning with the standard that limits must be reasonable and
sustainable within the CNMI’s current fiscal realities. Historically, in 1983, the CNMI’s total
budget was approximately $51 million; today, for Fiscal Year 2026, it is roughly $179.7 million.
After mandatory expenses like debt, healthcare, and utilities, the remaining funds are limited,
making the proposed caps of $50,000 for wrongful death, $100,000 per person, and $200,000 per
occurrence both appropriate and necessary to protect the government’s financial stability while
still providing fair compensation.

Your Committee further finds that the CNMI government’s expenses have grown significantly
alongside its workforce and operational costs, with substantial debt requiring ongoing borrowing.
Revenue streams remain volatile due to natural disasters, a pandemic, and geopolitical factors
impacting tourism. Without reasonable damage caps, large judgments could force the government
to cut essential services, lay off employees, or incur unsustainable debt, jeopardizing fiscal
stability. The experience of other jurisdictions, such as Massachusetts, Virginia, Nevada, and
Guam, each applying damage limits between $100,000 and $300,000, demonstrates that such caps
are widely accepted, upheld under the equal protection clause, and represent best practice in
balancing government accountability with fiscal prudence.

Your Committee finds that controlling litigation costs is vital for preventing deficits and
ensuring uninterrupted services. Since the original caps were enacted in 1983, claims for death and
injury have increased substantially along with population growth and rising medical costs,
heightening the risk of overwhelming liabilities. The set caps reflect responsible stewardship of
taxpayer funds by balancing the need for meaningful recovery with the government’s ability to
sustain operations and meet its obligations. These standards align with mainstream American legal
principles and the CNMI’s unique fiscal constraints. Furthermore, the Legislature maintains full
constitutional authority over sovereign immunity decisions, and the articulation of these damage
caps is a prudent exercise of that power, not an infringement on judicial authority. The amendments
in the Commonwealth Code to Title 7, Civil Procedure, Division 2, Actions and Special
Proceedings, Chapter 2, Actions Against the Commonwealth, Section 2202, Limitation of Tort
Liability, explicitly define the government’s tort liability limits, establishing transparent,
supported caps that promote fiscal stability, adjust for inflation, and adapt to the CNMI’s evolving
fiscal landscape.
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C. Public Comments:

On October 6, 2025, the Committee received comments from the following:

e Esther Lizama Muna, Chief Executive Officer, Commonwealth Healthcare
Corporation - Written comment:

“We urgently request swift passage of H.B. 24-57 to prevent healthcare system jeopardy and
protect the wellbeing of all CNMI residents.”

On October 15, 2025, the Committee received comments from the following:

e Edward Manibusan, Attorney General, CNMI Office of the Attorney General - Written
comment:

“House Speaker Edmund Villagomez has authored HB 24-57 to re-establish a government
liability cap on the damages the Commonwealth must pay in actions arising from negligent
acts of Commonwealth employees. I strongly support the proposed legislation and urge the
Committee to expedite its approval.”

On October 17, 2025, the Committee received comments from the following:

e Anthony Torres, Commissioner, CNMI Department of Corrections - Oral testimony in
support of House Bill No. 24-57.

e Counsel Robbie Glass, Chief Solicitor, CNMI Office of the Attorney General - Oral
testimony in support of House Bill No. 24-57.

Written comments received have been attached as part of this committee report. Oral testimony
can be provided upon request.

D. Legislative History:

On August 29, 2025, Representative Edmund S. Villagomez introduced House Bill No. 24-57.
On that same date, House Bill No. 24-57 was subsequently referred to the House Standing
Committee on Judicial and Governmental Operations for disposition.

E. Cost Benefit:

The enactment of House Bill No. 24-57 will likely result in minimal to no additional costs to
the CNMI government. This legislation reaffirms a reasonable, evidence-based cap on government
liability for tort damages, aligning with established national practices and ensuring fiscal stability.
Since the bill primarily sets clear limits on damages, such as $50,000 for wrongful death and
$100,000 per person, it enables the government to better predict and manage potential liabilities
without imposing significant administrative or judicial costs. The already existing infrastructure
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for handling tort claims and the legislated limits ensure that enforcement and compliance can be
maintained within current resources, minimizing fiscal impact.

Furthermore, the bill’s alignment with comparable state practices, such as those in
Massachusetts, Virginia, Nevada, and Guam, demonstrates that the proposed caps are widely
accepted as reasonable and sustainable. These caps help prevent catastrophic liabilities and reduce
the risk of large, unpredictable judgments that could otherwise deplete government resources,
force layoffs, or impair essential services. By establishing these limits, the government can
continue to operate within its constrained budget, especially given the CNMI’s current fiscal
realities and ongoing obligations such as healthcare, debt service, and utilities.

Overall, the legislation balances the needs for fair compensation with fiscal prudence,
leveraging existing legal frameworks and current fiscal data. The predictable caps provide
certainty for both the government and plaintiffs, reducing prolonged litigation costs and potential
financial exposure. Because the measures are evidence-based and consistent with national
standards, they safeguard the government’s fiscal health while upholding the rights of claimants,
ensuring that the costs of liability management remain controlled and sustainable.

III. CONCLUSION:

Your Committee is in accord with the intent and purpose of House Bill No. 24-57 and
recommends its passage in its current form.

Respectfully sybmitted,

<AL

Rep. Joel€. Camacho Rep/Bllas Jonathan “BJ” T. Attao
Chairman Vice Chairman
Rep. Vincent S. Aldan, Member Rep. Daniel I. Aquino Jr., Member

Rep. Angelo A. Camacho, Member tego V.F. Canfacto, Member

W/

Rep. Marissa R. Flores, Member Rep. Joseph A. Flores, Member

Rep. Julie A. Ogo, Member Rep. John Padl P. Sablan, Member
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Rep. Ralph N. Yumub Member

Reviewed by:

Qe A>~ -

Ho@se Legal Counsfl

Date: [lo-o 1\

Attachments:

e House Bill No. 24-57, prefiled August 28, 2025
e Esther Lizama Muna, Chief Executive Officer, CHCC, letter dated October 6, 2025
e Edward Manibusan, Attorney General, CNMI OAG, letter dated October 15, 2025
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CEO-L26-040
October 6, 2025

Honorable Joel C. Camacho

Chair, Standing Committee on Judiciary & Governmental Operations, House of Representatives
24" Northern Marianas Commonwealth Legislature

Capitol Hill, Saipan, CNMI

Re: H.B. 24-57 — To re-establish a Government Liability Cap
Hafa Adai, Tirow Chair Camacho and JGO Committee Members,

Following the Court’s rejection of the Legislature’s statutory establishment of a cap on damages
to be paid by the Commonwealth for the negligent acts of its employees, the Commonwealth
now operates without any liability protection. This legal vacuum creates an immediate crisis for
all government services, particularly healthcare.

On behalf of the Commonwealth Healthcare Corporation (CHCC) and the healthcare community
we serve, | write to express our urgent support for H.B. 24-57, which re-establishes essential
government liability caps. Without immediate passage of this legislation, CHCC continues to
face high risks of catastrophic financial exposure that would jeopardize essential healthcare
services. No healthcare system, regardless of size or resources, can operate sustainably under
unlimited liability exposure.

CHCC faces an existential threat that could devastate healthcare delivery across the Northern
Mariana Islands without any liability caps in place. Adverse judgments without caps could
severely affect CHCC’s operating budget and force immediate reduction or closure of critical
programs and services. One uncapped verdict does not just affect CHCC—it would impact all
government services competing for the same limited funds.

The CNMI already faces serious healthcare workforce shortages. No liability protections
increase the chances of losing physicians and adding yet another recruitment barrier for
providers and other healthcare professionals. This is not a hypothetical. Current physicians
have been expressing considerations to leave for jurisdictions with reasonable caps. CHCC
physicians and staff are CNMI employees who need these protections. CHCC will also
experience additional hardships in recruiting new specialists since they face unlimited personal
and institutional exposure. Critical specialties like obstetrics, emergency medicine, and
surgery—already difficult to staff—could become completely unavailable. Nursing and allied
health professionals will follow, creating cascading workforce failures.

Further, without liability protection, defensive medicine will likely increase as no qualified
physician will feel secure practicing under unlimited liability exposure. Defensive medicine
drives up healthcare costs. Funds needed for patient care such as medications, equipment, and

P.O. Box 500409 CK, Saipan, MP 96950
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staff could also be diverted to legal defense, which is not how CHCC prioritizes consumption of
limited resources.

The proposed caps of $50,000 for wrongful death, $100,000 per person, and $200,000 per
occurrence are both reasonable and necessary. These limits match or exceed those in far
wealthier jurisdictions. The CNMI, with less than 50,000 residents and extremely limited
resources, cannot sustain unlimited liability when states and territories with vastly greater
resources maintain these protective caps. The bill demonstrates that caps are tied to concrete
fiscal realities, not arbitrary limits. The automatic increase when population exceeds 100,000
and the provision matching liability to insurance coverage show thoughtful balance between
compensation and system sustainability.

While CHCC is our focus, H.B. 24-57 protects all essential services from catastrophic
judgments. The bill's careful findings, supported by concrete fiscal data and comparable
jurisdictions, satisfy the constitutional requirements while preserving healthcare system and
other essential services. The alternative—unlimited liability—means no protection for all
government services, with CHCC programs and services entailing high-risk professions being
particularly vulnerable.

We urgently request swift passage of H.B. 24-57 to prevent healthcare system jeopardy and
protect the wellbeing of all CNMI residents.

Sincerely,

AN N

Esther Lizama Muna, PhD, MHA, FACHE
Chief Executive Officer
State/Territorial Health Official

CC: Honorable Edmund S. Villagomez, Speaker, House of Representatives, 24" NMC
Legislature

P.O. Box 500409 CK, Saipan, MP 96950
Telephone: (670) 236-8201/2 FAX: (670) 233-8756



Commonwealth of the Northern Mariana Islands

Office of the Attorney General ey o

2% Floor Hon. Juan A. Sablan Memorial Bldg.
Caller Box 10007, Capitol Hill
Saipan, MP 969350

EDWARD MANIBUSAN
Attorney General

VIA EMAIL: joelcamachoda@gmail.com

October 15, 2025 OAGHOR: 2025-039
LSR No. 25-702

Hon. Joel C. Camacho

Chairperson, House Standing Committee on
Judiciary & Governmental Operations

House of Representatives

Twenty-Fourth Northern Marianas
Commonwealth Legislature

Saipan, MP 96950

ECEIVE ﬂ\}
Re: House Bill No. 24-57: “To re-establish a Government Liability Cap.” @ A ¥
nicek lofizfzL
Dear Chairperson Camacho: @.(0: ﬂAvw(VlAW&)

House Speaker Edmund Villagomez has authored HB 24-57 to re-establish a government liability cap on the damages
the Commonwealth must pay in actions arising from negligent acts of Commonwealth employees. I strongly support
the proposed legislation and urge the Committee to expedite its approval.

This bill is urgently necessary because the NMI Supreme Court held on December 30, 2024, ‘that the previous
Government Liability Act cap and general non-economic damages cap violated the NMI Constitution’s equal protection
clause.' See Maratita v. CHCC, 2024 MP 10. The previous Government Liability Act cap limited the Commonwealth’s
liability to $50,000 in actions for wrongful death and to $100,000 per person and $200,000 per occurrence for other
torts. Now, without such caps in place, there is no limit to the amount of damages the Commonwealth may be required
to pay. While the Attorney General strongly disagrees with the opinion in that case and will continue to argue for a more
reasonable standard of review in future challenges to the equal protection clause, it is imperative that the Legislature
promptly reassess the need for such caps to avoid catastrophically high claims in the meantime,

Government liability caps are standard in other jurisdictions and routinely upheld by the Courts. Our neighboring island
of Guam, with a population over four times greater than the Commonwealth and a budget over five times higher than
the most recent CNMI budget, has upheld its government liability cap of $100,000 for wrongful death and $300,000 for
other tort actions. See Newby v. Gov't of Guam, 2010 Guam 4.2 Furthermore, a review of caps set in other states shows
that the amounts in HB 24-57 are well within the range of reasonable caps for much larger and wealthier jurisdictions.

' HB 24-57 only addresses the Government Liability Cap and docs not re-instate the general non-economic damages cap that was
overturned. The Legislature should separately consider whether it will re-enact such a cap.

* It is noteworthy that Justice Carbullido, who wrote the majority opinion in Newby and was a member of the panel of the NMI
Supreme Court opinion rejecting the Commonwealth caps. held in Newby that: “We see no reason to depart from the widely-accepted
rule thal statutes limiting the amount of damages recoverable against government tortfeasors do not violate equal protection.”

Civil Division Criminal Division Attorney General Investigation Division Victim Witness Advocacy Unit
Telephone: (670) 237-7500 Telephone: (670) 237-7600 Telephone: (670) 237-7628 Telephone: (670) 237-7602

Facsimile: (670) 664-2349 Facsimile: (670} 234-7016 Facsimile: (670) 234-7016 Facsimile: (670) 234-7016
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The budget of the Commonwealth would quickly be overwhelmed if these caps are not reinstated. Presently, 11 active
Government Liability Act cases are pending in the NMI Superior Court, three of which were filed quickly after the cap
was held unconstitutional. The total amount claimed in these cases is over $19 million. In addition to these claims, the
Attorney General has received 3 notices of claims seeking damages that total over $30 million; one of those claims alone
seeks $21.5 million. As is plainly apparent, the Government Liability Cap must be reinstated, or the coffers of the CNMI
will quickly be overwhelmed by claims.

Only the Legislature should decide whether and how to waive governmental immunity and what compensation is
available in lawsuits against the Commonwealth for employee negligence. The Supreme Court’s decision does not
undermine this. The Court’s holding that the caps did not pass the heightened rational basis standard of review was
primarily based on its finding that the stated purpose of protecting a young government no longer applies; this simply
requires the Legislature to readopt the caps with a clear statement of the need supported by data and reasoning applicable
today. In considering and drafting HB 24-57, the Legislature has clearly given serious thought to the circumstances
surrounding these caps, evaluating fiscal needs, balancing fair compensation, and considering the long-term needs of
the Commonwealth, which should be more than sufficient to withstand future scrutiny. There are always competing
needs for the Commonwealth’s limited resources. Salaries, debts, school funding, capital development, health care, and
numerous other budgetary needs must be fulfilled through a predictable budget. Without these caps, any judgment
against the Commonwealth could upset that balance.

If necessary, I strongly support this bill and will defend it before our courts. Thank you for acting quickly to protect our
citizens from unpredictable judgments and catastrophic losses.

I am available to discuss further the issues raised in HB 24-57. Please feel free to contact me at (670) 237-7500 or email
at attorney general @cnmioag.org.

Sincerely,

EDWARD MANIBUSAN
Attorney General

cc: All Members, JGO Committee

Comments on HB 24-57: Governme Ligbility. Cap.-

Wi
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MATTHIESEN, WICKERT & LEHRER. 5.C. Phone: (800) 637-9176
ATTORNEYS AT LAW gwickert@mwi-law,com
www.mwl-law,com

STATE SOVEREIGN IMMUNITY AND TORT LIABILITY IN ALL 50 STATES

Soverelgn or governmental immunity concern themselves with the varlous legal doctrines or statutes that provide federal, state, or local governments immunity from
tort-based clalms, as well as exceptlons to or waivers of that immunity. Generally, a state government is immune from tort suits by individuals under the doctrine of
sovereign immunity. The terms “sovereign immunity” and “governmental immunity® are frequently conflated, but they are entirely different legal concepts.
Sovereign tmmunity protects the State and its divislons, including agencles, boards, hospitals, and universities; while “governmental immunity” technically only
protects palitical subdivistons of the State including cities, counties, towns, villages, and school districts. Throughout the country, case law has continually conflated
these two terms. For purposes of this chart we refer to both terms interchangeably.

Local governments, municlpatities, and political subdivisians of the state are immune from tort suits by virtue of govemmental immunity, because the state grants
them immunity, usually in its constitution. This chart deals with state governmental immunity and liability. it should ke noted that lawsuits against states, thelr
officers, and employees are frequently asserted under federal law, e.g., 42 U.S.C. § 1983, or other similar statutes. This chart deals only with the separate body of law
govemning state law tort claims against state governments. it does not cover federal claims under the Federal Tort Claims Act (FTCA) (28 U.S.C. § 2674), which is the
subject of anuther chart found HERE, or clalms of negligence agalnst municipal, county, or local govemnments, which is the subject of another chart found HERE,

Generally

The commen law origins of soverelgn immunity can be traced back to the notion that the king made the laws, and thus anything the king did was necessarily legal.
The doctrine was thought to pass through to the several states befare the founding of this country. When the Constitution was drafted in 1787, Article Il raised
questicns about this principle by exposing states to suits from citizens of other states and forelgn states. U.S. Const. Art. I}, § 2 (*The Judicial Power shall extend ... to
Controversies ... between a State and Citizens of another State ... and between a State ... and foreign States, Cltizens or Subjects”}. In 1793, the U.S. Supreme Court
dealt with predisely this issue in Chishoim v. Georgla and abolished the doctrine of sovereign immunity with respect to states. Chisolm v. Georglo, 2 U.S. 419 (1793)
{“the Constitution warrants a suit against a State, by an individual citizen of another State®). Several years later, In response to Chisholm, Congress proposed, and
three-fourths of the states ratified, the 11" Amendment, which reinstated states’ sovereign Immunity, at least to the extent that Article [t encroached upon it.
Tharefore, there ceuld be no valid sult against a government entity. By the early 1800s, this soverelgn Immunity was adopted by nearly every state. However, the
enjoyment of scvereign immunity is limited to government bodles that are truly "sovereign,” namely the U.S. federal government and each state government. This
presumed Immunity was based on the belief that governments would be paralyzed If they faced potential llabllity for alf actions of thelr employess. Soverelgn
immunity today has been limited or eliminated, at least In part, in most Jurisdictions by elther legistative or judicial action.

Still undecided was the 1ssue of whether a state could be sued by its own citizens. For more than 100 years, states enjoyed protection from lawsuits, and the Supreme
Court extended 11* Amendment protections to prohibit sults agalnst a state by ane of its citizens. Hans v. Louisiona, 134 U.S. 1 (1890) However, the dactrine began
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‘Yo weaken i 1508 when the Supreme Court ruled that sovereign Immunity was not Without exceptions and statés could be sued foran unconstitutional action by the
state. Ex parte Young, 209 U.5. 123 (1308). In 1946, the federal government passed the Federal Tort Claims Act, which walved soverelgn Immunity for itself with

respect to torts. Federal Torts Claims Act, Pub. L No. 79-601, ch. 753, 60 Stat. 842 (1946). Soon thereafter, state legislatures began to enact their own state tort
clalms acts.

A compromise doctrine subsequently developed at commion law, whereby government afficers could be held liable for the negligent performance of ministerial
functions (operational acts Involving carrying out policies), but not for discretionary functions {those invoiving policy setting and decision making). Restatement
(Second) of Torts § 895D (1965). immunity from llability for discretionary acts developed as an extenslon of the immunity afforded judicial officers to simitarly shield
legistative and administrative officlals. The definition and apptication of the two types of functions evolved over time, causing confusion and uncertainty. Whenever
suit was brought against an individual government employee because of his official conduct, the court had to consider the practical effects of iiabifity and make a
value judgment between the social and individual benefit from compansation to the victim, together with the wholasome deterrence of official excess on one hand;
and on the other, the evils that would flow from inhibiting courageous and independent official action, and deterring responsible citizens from entering public life.
Each state avolved differently with regard to its grant of soverelgn immunity and the exceptions to Immunity it provided.

Sovereign immunity today has been limited or eliminated, at least In part, in most jurisdictions by either legislative or judicial action. Teday, in many states, Tort
Claims Acts waive subrogation legislatively. The state statutes walving sovereign immunity are generally of three types: {1) absolute waivers; (2} limited walvers
applicable only to specific types of elalms; and (3) general waivers subject to certain defined exceptions. The first type of statutory scheme simply abolishes state
Immunity altogether. They usually include a blanket statement of state llability for the torts of governmenta! entities and employees. The second type of statute

maintains sovereign immunity overall but provides limited walvers of immunity for certain state acts. The third type provides a general walver of sovereign immunity
but lists several specified exceptions,

In many jurisdictions, government officials stifl enjoy immunity from liability in conrnection with the performance of their discretionary or governmenta! functions and
acts. On the other hand, liabllity arlsing out of the negligent performance of a proprietary or ministerial act by a governmental official is not granted Immunity. The
doctrine of sovereign immunity varles from state-to-state but is usually contalned elther in a statutory framework {such as a Tort Claims Act) or within judicial and
case decislons. Excluded from the doctrine are citles and municipalities, which are considered to be mere creatures of the legislature, and which have no inherent

power and must exercise delegated power strictly within the limitations prescribed by the state legislature. As such, by default, municipalities are llable for their
actions unless shielded by state law.

Teday, many state tort clalms acts are modeled after the FTCA and constitute a statutory general waiver of soverelgn immunity allowing tort claims against the state,
with certaln exceptions, or reenact Immunity with limited waivers that apply only to certaln types of claims. Some of thase acts are called, “Tort Clalms Acts,” but

many others are given different names. State clalms acts {as opposed to tort claims acts) are anather type of statute that limlt immunity and establish a procedure for
bringing clalms against a state government.

State laws may provide for “discretionary function” exceptions to state liability (a discretionary function exception retains state immunity for essential governmental
functions that raquire the exercise of discretion or judgment, such as planning or pelicy level decisions). These “discretionary functions” are distinguished from
“ministerial” or "operational” functions that involve only the execution of policies and set tasks. State may also employ a “misrapresentation exception” to state
fiability (a misrepresentation exception means immunity still applies in certain cases of governmental fallure to communicate carrect information).

These acts sometimes establish a special court of claims, board, or commission to determine such claims, and often limit damages or provide for certain exceptions to
liability. Connecticut, lilinois, Kentucky, North Carolina, and Ohio use this approach.
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Pramis i
In cases involving premises liability, many states provide immunity or limit liabifity for premises defects. This is done by establishing a relatively low standard of care
owed to those on government property, such as requiring that the government exerclse that level of care which a private person would owe a licanses, Instead of the
“ordinary care” standard that has been adopted by most states for actions between private parties. In additlon, some states create different standards of care
dept’.:huding on the type of defect at issue ("special defect” Is an unusual danger which s mare dangercus than most defects), and whether the injured party paid to
use the property.

Qperation of Motor Vehicle

Many states expressly provide for waiver of Immunlity for property damage, personal injury, or death caused by the wrongful act or omission or the negligence of a
state employee acting within the scope of employment and arlsing out of the operation or use of a motor-driven vehicle or motor-driven equipment. This Hakility may
even be extended to the operation of emergency vehicles, which are permitted to disregard traffic rules and the speed limit, provided it displays its lights and sirens
while doing so. Even then, It must exercise “due regard” for the safety of the motoring public. Regrettably, this is not always done with the foreseeable result that
innocent third parties at the wrong place at the wrong time are injured. Most states provide for a waiver of sovereign immunity for the negligent operation of
governmental vehicles, but the burden Is on the plaintiff to establish that the emergency vehicle exceeded the liberties given to it under state law by failing to
exercise their emergency lights and siren and/or by disregarding the due regard fer the safety of the public. Other states, like Alabama, strongly presarve soveraign
Immunity, even for motor vehicle accidents.

Highway Defect Statutes

Enacting highway defect statutes Is another specific way of waiving the soverelgn Immunity of state transportation departments. This approach focuses on the
potential Hiabity of a state Department of Transportation, whereas a general waiver of savereign Immunity exposes a state to tort liability on any theory. For
example, the highway defect statute estabiished in Connecticut states: "Any person injured in person or property through the neglect or defauit of the state or any of
its employees by means of any defective highway, bridge, or sidewalk which it Is the duty of the commissioner of transportation to keep In repoir..may bring a civil
action.” C.G.S.A. § 133-144. Since highway defect statutes are different from Tort Claims Acts, it must be determined whether a plaintiff’s clalm Is associated to a
“road defect” statute or arises under the Tort Claims Act. Under a defect statue, the question is whether the claimant’s Injuries were actually caused from a defect
that arose within the meaning of the statute. In other words, was the highway defect in itself defined to be the cause of liability? However, the focus with a Tort

Claims Act is whether the injury was the result of a negligent act by a governmental entity. These differences are what separate a “highway defect statute” from a
“Tort Claims Act”.

Notice Requiremsants

State Tort Claims Acts usually require that a certain type of notice be given to the governmental entity within a certain period of time and containing very specific
information. Fallure to grovide sufficient notice can be fatal to an actlon against a governmental entity and constitute a complete bar to an action. These statutes
usually specify that a plaintiff must provide the governmental entity with notice of the name and address of the plaintiff, date, ptace, and clrcumstances of the
occurrence of transaction giving rise to the claim asserted, a general description of the injury, damage, or loss incurred, the name of the public entities or employees
causing the injury, damage or loss, and the specific amount of damages claimed (i.e., a “sum certaln®). Many states require such notice to be submitted cn a form
that thay provide or specify.
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Monetary Limits or Caps

State law often provides monetary damage limitations of “caps” on the amount of money that can be recoverad from a governmental entity. At least 33 states’ Acts
limit, or "cap,” the monetary amount for damages that may be recovered from judgments against the state, and at laast 29 states (often in combination with a cap)
prohibit a judgment against the state from including punitive or exemplary damages. Texas, for example provides a per persan limit of $250,000 for claims against the
State, 3 $100,000 limit for claims against local governments, and a $250,000 Hmit for claims against municipalities. The New Jersey Tort Claims Act, on the cther hand,
provides for a verbal thresheld which states that, “No damages shall be awarded ageinst a public entity or public employee for pain and suffering resulting from any
Injury; provided, however, that this limitation on the recovery of damages for pain and suffering shall not apply In cases of permanent loss of a bodily function,
permanent disfigurement or dismemberment where the medical treatment expenses are in excess of $ 3,600.° Damage caps are often set between $160,000 and $1
million. Some states, such as Arkansas and California, have no damage caps. At least 33 states’ Acts limit, or “cap,” the monetary amount for damages that may be

recovered from judgments agalnst the state, and at least 29 states (often in combination with a cap) prohibit a judgment against the state from including punitive or
exemplary damages.

Public Duty Doctrine

Separate and apart from the concepts of soverelgn immunity and official immunity, some states adopt the Public Duty Doctrine. It can serve as an exception to
Immunity in the performance of a governmental or discretionary act. The Public Duty Doctrine states that 3 public employee Is not civilly fiable for the breach of a
duty owed to the general public, rather than a particular individual. This Public Buty Doctrine Is based on the absence of a duty to the particular individual, as
contrasted to the duty owed to the general public. This doctrine dees not insulate a public employee from all liabllity, as he or she could still be found fiable for a
breach of ministerial duties in which an injured party had a “special, direct, and distinctive interest.” See, e.g,, Southers v. City of Farmington, 263 S.W.3d 603 (Mo.
2008). it Is not an affirmative defense, but rather delineates the legal duty the defendant public employee owes the plaintiff. In effect, the applicability of the Public

Duty Boctrine negates the duty element required to prove negligence, such that there can be ro cause of action for Injurles sustained as the resutt of an afleged
breach of pubkc duty to the community as a whole.

Federal Civil Rights Liability {42 U.5.C. § 1983)
The Federal Civil Rights Statute is the basis by which a state or local gavernment employee can assert a civil rights claim. Section 1983 provides:

Every persan who, under calor of any statute, ordinance, regulation, custom, or usege, of any State or Territory or the District of Columblo, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be lisble to the party injured in an action at low, sult in equity, or other proper proceeding for redress.

The most common claims brought under § 1983 are for violation of constitutional rights, inctuding:
e  Flrst Amendment rights of freedom of religion, speech, and press.
e  Fourth Amendment protections against searches and sei2ures.
¢ Fifth Amendment protection from self-Incrimination.
e  Eighth Amendment protection against cruel and unusual punishment.
e  Fourteenth Amendment protections against deprivations of Iife, liberty or property without due process.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C. Pageq LastUpdated 1/13/22



“Any citizen” can biring a § 1983 action agalnst any person who, while acting “under color of state law” deprives the plaintiff of his or her constitutional rights and that
challenged conduct caused a constitutional violation. The “calor of law” element s established where a public employee acts pursuant to his or her office or in his or
her offictal capacity.

Jurisdiction

Suits against the states must be brought In state court. The 11 Amendment to the U.S. Constitution limits private actions brought against states in federal court. it
provides:

The judicial power of the United States shall not be construed to extend to any suit in faw or equity, commenced or prosecuted against one of the United States by
Citizens of another State, cr by Citizens or Subjects of any foreign State.

This Amendment prevents federal courts from exercising jurisdiction over state defendants. A federal court will not even hear the case if a state is the defendant. A
state may not be sued in federal court by its own citizen or a citizen of another state, unless the state consents to jurisdiction. Eleventh Amendment immunity
extends to sults flled against the state in state courts and before federal administrative agencies. Unless the state or the federal government creates an exception to
the state’s sovereign Immunity, the state Is Immune from being sued without consent by any citizen in federal courts, state courts, or before federal administrative
agencies.

NOTE: This chart concerns itself with the immunity granted to and llobitity of Individual state governments and thelr employees. Issues regarding the Immunity granted
to and lability of “political subdivislons® (i.e., local government entitles created by the states to help fulflil their obligations, including countles, citles, towns, villages,
and special districts such as school districts, water districts, park districts, and airport districts) are addressed In our sister chart entitied “Municipal/County/Local
Governmental immunity and Tort Liability tn Al 50 States found HERE.”

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C. T Page 5 B b Last Updated 1/13/22



STATE

No Tort Clalms Act.

Alabama distinguishes
between [abllity of the
State and liabllity of State
employees in thelr
Individual capacity (State-
agent labllity).

Alabama enjoys strong
sovereign immunity
{known as “State-agent
immunrity”). It is almost
invincible. Hutchinson v.
8d. of Trs. of Univ. of Ala.,
256 So.2d 281 {Ala. App.
1971).

It can never be made a
defendant In any court.
Ala, Const. Art. |, § 14 {"§
14%).

ALABANMA

Alabama immunity is called
“State tmmunity”.
Individual State employee
Immunity Is called “State-
agent immunity.”

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

None

NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED

Individual State employees
have qualified immunity (State-
agent Immunity} and can be
sued for conduct “contrary to
clearly established law” if not
acting in good faith, Issue is
whether a reasonable official
could have believed his or her
actions were lawful in light of
clearly established law. Ex
parte Sowyer, 876 So.2d 433
{Ala, 2003).

State  employees  whose
positions exist by virtue of
legislative pranauncement get
"State-agent immunity.”

Claims against State employees
who serve as constitutional
officers barred by full State
immunity.

Burden-shifting process. State
employee must show that
action was  subject to
immunity. Then burden shifts
to plaintiff to show exception.
Ex parte Estate of Reynolds,
946 So.2d (Ala. 2006) (e.g.,
employee on personal errand
at time of accident).

e Page 6

COMMENTS/EXCEPTIONS

Operating a vehicle In scope of employment
is protected. State-agent immunity protects
State employees when formulating plans,
exercising Judgment, or dischaging dutles
{including driving a vehicle), unless:

(1) When the U.S. or Alabama Constitutions
or state law require otherwise; or )

{2) Where State agent acts “wilifully,
maliciously, fraudulently, In bad ‘faith,
beyond his or her authority, or under a
mistaken Interpretation of the faw,”*

Ex parte Cranman, 792 So.2d 392 (Ala.2000);
Parker v. Amerson, 515 So2d 442 (Ala.
1987).

*police given Peace Officer Immunity under
§ 6-5-338(a) far “discretionary acts.” Two-
prong test:

(1) defendant must prove discretlonary
function; and

(2) burden then shifts to plaintiff to show
bad faith/malice/willfulness.

Hollis v. City of Brighton, §50 So.2d 300 (Ala.
2006},

Liability insurance covering State employees
for wrongful acts s required. Ala. Code § 36-
1.6.1.

DAMAGE CAPS

None

The damage caps
found in Ala. Stat. §§
11-93-1 to 11-95-3 do
not apply to actions
against State.

No punitive damages
agalnst the State.

Ala. Stat. § 6-11-26.

Last Updated 1/13/22



ALASKA

ARIZONA

WORK PRODUCT OF MIATTHIESEN, WICKERT & LEHRER, S.C. AT e e A

TORT CLAIMIS ACT
{None or Citation)

Actlons Where State Is a
Party.

Alaska Stat. §§ 09.50.250-
.300 (1962).
Abolished

immunity and made State
liable for its torts, with

limited exceptions,
including discretionary
functians.

Actions  Against  Public
Entities
Employees Act.

Public entities are granted
absclute Immunity for the
exercise of a
legislative, or discretionary
function.
820.01 {1984).

or

ARS.

soverelgn

Pubtic

judicial,

§ 12-

NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DAMAGE CAPS

*The legisiiture shall
establish . procedures
for sults agoinst the
State” Asticle Il, § 21
of Alaska Constitution.

Calms agalnst peace
officers shall be made
within two years after
the cause of action.
Alaska Stat. &
09.10.070,

All  actlons agalnst
public entites or
publle employees shall
be brought within ene
year after the cause of
-actlon. ARS. § 12-
821,

Calms agalnst  the
State shall bé filled
within 180 days after
the actlon occurs.
ARS. §12-821.01.

The doctrine of sovereign
Immunity allows any person or
corporation having a tort claim
ta bring action against the
State. Alaska Stat, § 09.50.250.

Fallure to remove natural
accumulation of ice and snow
on state highways, State v.
Abbott, 498 P.2d 712 (Alaska
18972).

Operating motor  vehicle.
Rutherford v. State, 605 P.2d 16
|Alaska 1979).

Fallure to provide sign warning
bicyclists of hazardous railroad
crossing. Guerero  ex rel.
Guerrero v. Alaska Hous. Fin,
Corp., 123 P3d 966 (Alaska
2005).

A public entity is not liable for
losses that arise out of an act
or omission determined to be a
criminal felony by a public
employee unless the pubtic
entity knew of the employee’s
propensity for that action,

This subsection does not apply
ta acts or omissions arising out
of the operation or use of a
mator vehicle, AR.S. § 12-
820.05.

Page 7

A tort-clalm may not be brought when the
clalm Is an action for a tort based upon an
act or omisslon of a State employee In-the
execution of a statute or regulation or
performance or fallure to perform a
discretionary functlon or duty, Alaska Stdt.. §
08.50.250.

Discretipnary acts or functions for which

State’ has immunity from tort liabllity are -

anly those ‘acts or functions occurring at
planning level, as oppesed ta operational
level; planning declsfon is one that Invalves
policy formatlon, whereas operatianal
decislon Tnvolves pollcy execution or
Implementation, State, Dep’t of Transp. &
Pub. Faclifties v. Sanders, 944 P.2d 453
{Alaska 1597).

See Alaska Stat. § 09.50.250 for other
exceptions.

If absent proof of a public employee’s gross
negligence: or Intent to cause Injury, public
entities have qualified immunity fnr:

{1) The fallure to make an arrest or to retain
an arrested person; B

{2) An Injury to the driver of a vehicle that Is
caused by a violatlon by another driver; and
(3) Preventing the sale of a handgin to a
person who may lawfully possess a handgun,
ete.

Sea A.RS. § 12-820.02 for other exceptions.

Damages awarded by
a court for all clalms
arising out of a single
injury or death may
not exceed $400,000,

Alaska st §
09.17.010.
No punitive damages
against the State.
Alaska Sat. §
09.50.280.

None

No law shall limit the
amount of damages
to be recovered for
causing the death or
injury of any person.
Ariz. Const, Art. Il, §
31

No punitive damages
against the State.
AR.S. § 12-820.04,

Last Updated 1/13/22



. ' STATE TonT CLA”:‘AS ‘.ACT NOTICE DEADLINES CLAIMIS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DAMAGE CAPS .
(None or Citation}

ARKANSAS

CALIFORNIA

No Tort Claims Act.

Arkansas shafl never be
made a defendant in any
of her courts. (applies only
to state). Ark, Const. Art. V,
§20,

The Arkansas State Claims
Commission shall have
exclusive jurisdiction over
all claims against the State
of Arkansas and its several
agencles. A.CA. § 19-10-
204.

Cafifornia Tart Claims Act.

Except as  otherwlse
pravided by statute, public
entities are not liable for
an injury, arising from an
act or amission of the
public entity or their
employea. Cal. Gav't Code
§815.

Numerous immunities
provided. Cal. Gav't Code
§§ B1S - 996.6 (1963).

Public employee liable for
injury to the same extent
as a private person. Cal.
Gov't Code § 815.

Claim must be filed
with the Director of
the Arkansas State
Claims  Commisslan
within the perod
allowed by law for the
same type of claim
agalnst a  private
person. A.CA, § 19-10-
209.

Personal Injury/
property clalm within
six  months after
accrual of the cause of
action. All other clalms
shall be. presented
within one year, Cal,
Gov't Code § 911.2.
State Board of Control
Gov't Chims Branch,
P.O. Box 3035
Sacramento, ca
95812-3035.

Board must respond
within 45 days, Then

six {6) months to file
sult

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

The State’s soverelgn immunity
is waived when:

(1) the State is the moving
party seeking rellef;

{2} an act of the legislature
creates a specific waiver of
immunity; and

(3} where a State agency's
actions are illegal, or when a
public employee refuses to do
a ministerlal act required by
statute.

State Offfce of Child Support
Enft v. Mitchell, 854 s.w.2d
907 (1997); Travelers Cos. &
Sur. Co. of Am. v. Arkansas
Stote Highway Comm'n, 120
S.w.3d 50 {2003).

A public entity (e.g., state) is
liable for injuries proximately
caused by thelr employee’s
acts or omissions except whan
that employee Is immune from
liabllity. Cal. Gov't Code §
815.2,

A public entity is liable for
death or Injury proximately
caused by a negligent or
wrongful act or omission in the
operation of any motor vehicle
by a public employee acting
within the scope of his
employment. Cal. Veh. Code §
17001.

s .. POGEB

Few exceptions to Immunity granted by
Arkansas’ Constitution.

State officlals are not immune to the extent
that they are covered by lfabllity Insurance,

ACA. §19-10-305.

Arkansas requlres all political subdivislons to
carry the minimum amounts of motor
vehicle Hiabllity coverage. Therefore, in the
case of a car accident, all political
suhdivisions may be héld liable up to the
minimum limits. A.CA, § 21-8-303.

A public employee is not llable for an Injury
resufting from his act or omission where the
act or omisslon was the result of a
discretionary act, Cal. Gov't Code § 820.2.

Public entitles are not liable for Injuries
caused by misrepresentation. Cal. Gov't
Code §818.8. ~

Public entitles are not liable for an Injury
caused by adopting or faliing to adopt an
enactment or by falling to enforce any law.
Cal, Gov't Code § 818.2.

None

No punitive damages
against the State.
ACA.§21-9-203,

None

No punitive damages
against the State. Cal,
Gov't Code § 818.

Last Updated 1/13/22 .



COLORADOD

{None or Citation)

Colorade Governmental
Immunity Act.

CRS. §F  24-10-101
through 24-10-120.

A public entity s immune
from liability in all tort
claims for injury except as
otharwise praovided.

C.RS. §§ 24-10-101 ~ 120
{1971).

NOTICE DEADLINES

Calms  agalnst  the
State shall be filed
within 182 days of the
injury. CRS. § 24-10-
108.

File with Atty General,

Fite sult after denlal or
S0 days has passed.
C.RS. § 26-10-109(6).

Use  Statute  of
Umitations for that
type of action. CRS. §
24-10-108(5).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S5.C.

CLAIMS/ACTIONS ALLOWED

The Colorado Governmental
Immunity Act generally bars
action against the State and
public entities: far tort claims.
Medina v. State, 35 P3d 443
(Calo. 2001).

A public entity, by resalution,
may waive immunity. C.RS. §
24-10-104.

Page 8

COMMENTS/EXCEPTIONS

Immunity Is walved for clatms resulting from:

(1) The operation of a vehicle awned by a
publle entity used in the scope of
employment, except emergency vehicles;

{2) The opemtion of publle hospital,
cotrectional fadlity, or Jall;

(3} The dangerous condition of public
housing; :

(4) The dangerous condition of a public
roadway; and

(5} The operation and maintenance of public
facllities.

C.RS. § 24-10-106,

DAMAGE CAPS

$350,000 Per Person
$500,600 per
occurrence, with no
one person receiving
more than $350,000.
No punitive damages
against the State.
CR.S. § 24-10-114.

Last Updated 1/13/22



CONNECTICUT

TORT CLAIMS ACT
{None or Citation}

Claims Against The State.

Mo tata olficer  or
employee shatt be
persenally hable for
damage of mjury, 6ot
wanton, reckiess or
malicious, caused wathin

the scope of his or her
employment or dulies.
C.G.5.A. § 4-165 {1959}

NOTICE DEADLINES

Claims against the
State shall be

presented within one
year after it accrues.
C.G.S.A. §4-148.

General Assembly
may, through special
act, authorize a person
o present a claim
after ane year if:

(1) just and equitable;
and

[2) express finding of
compelling  equitable
circumstances that
would serve a public
purpose.
Claims  for
resulting
defective

injuries

from
highways,
sidewalks, roads, or
bridges  must  be
brought within two (2)
years and  notice
within  ninety  {90)
days. Inaccuracy in
notice will preclude
recovery C.GSA. §§
133-149, 13a-144.

WORK PRODUCY QF MATTHIESEN, WICKERT & LEHRER, 3.0

CLAIMS/ACTIONS ALLOWED

Connecticut’'s  doctrine of
soveraign immunity does not
allow the State to be suad
without its consent.

The Claims Commissioner was
created to praocess claims and
geant consent for claims against
the State CGSA 854142 and
4-160

Comurissiengs can approve the
immediate payment of “just
claims” not exceeding $7,500.
“Just claims” are those that in
equity and justice the State
should pay, as long as it caused
the damage or injury CGSA
§§4-141, 158

Suits can he brought against
state for defective or poorly
maintamned highways, bridges,
and sidewatks. Mot hmited to
roads within the state highway
system, but no liabuhty for
sidawalks mamtained by a
municipabity, Government must
have actual or constructive
notice. C.GS.A § 13a-144

page 10

COMMENTS/EXCEPTIONS

There are certain claims which may be
brought directly against the State:

(1) Any person injured through the
negligence of any State official ar employee
when operating a motor vehicle owned and
insured by the State shall have a claim
against the State. C.G.S.A. § 52-556 (not
subrogation claims);

(2} Claims far the periodic payment of
disability, pension, retirement or other
employment benafits;

(3) Claims upon which suit otherwise is
authorized by law (injured by defective
bridge/road. C.GS.A. § 13a-13) {not
subrogation claims); and

{4) Claims for which an administrative
hearing procedure otherwise is established
by faw.

NOTE: Subrogation claims under C.G.S.A. §
52-556 and § 13a-144 may not be brought
by subrogated carrier because they are not a
“person”.

Nationwide Gen. Ins. Co. v. Colon, 2016 WL
3391622 (Cann. Super. 2016).

DAMAGE CAPS

None

Last Updated 1/13/22



TORT CLAIMS ACT

A NOTICE DEADLINES
None ar Citation)

STATE

Delaware Tort Claims Act.

No claim shall arise agalnst
the State, public officer/
employee If the act/
omisslon:

{1) arose out of an official
duty requiring discretlon;
{2) was done in good faith
and for the best interest of
the State; and

{3) was done without gross
negligence.

Del. Code tit. 10, § 4001-
4005 {1978).

DELAWARE None

An action for
unliquidated damages
to person or property
must be made by hand
deflvery or U.S. mall
within six months in
wriiing to the Mayor,
stating the time, place,
cause, and
dreumstances of the
injury or damage. D.C.
Code Ann. § 12-309.

Clalms Agalnst District.

The Mayor of the District
of Columbia is empowered
to seftle, in his discretion,
clalims against D.C. D.C.
Code Ann. § 2-401 through
§2-416 (1929),

DISTRICT OF
COLUMBIA

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

CLAIMS/ACTIONS ALLOWED

Bringing a tort claim against the
State requires a party to prove
that the action Is not precluded
by the State Tort Claims Act or
the doctrine of sovereign
immunity. Marvel v. Prison
Indus,, 884 A.2d 1065 (Del.
Super. 2005).

D.C. shall not be immune for a
claim resulting from a State
employee acting within their
scope of employment
negligently operates a motor
vehicle. D.C. Code Ann. § 2-412.

Pathole accidents, fallen trees,
damage caused by OD.C.
government, its property, or lts
employees,

Page 11

Soverelgn Immunity Is walved where
insurance caverage exists hy statute. Del.
Code tit. 18, § 6511, e

Where a State officer/employee Is negligent
in perfarming routina functions, they may be
held personally llable. This Includes motor
vehicle accidents. Simon v. Heald, 353 A.2d
666 (Del. Super. 1976}, :

A discretionary governmental function of
D.C. Is immune from suit. The test to
determine If an action is discretionary ks
whether that function poses a threat to the
quality and efficiency of govemment if
liability Is Imposed on the negligent act or
omisston, Shifrinv. Wilson, 412 F. Supp. 1282
(D.D.C. 1976). .

COMMENTS/EXCEPTIONS DAMAGE CAPS

Nane

Nane
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FLORIDA

GEORGIA

be

Sovereign

TORT CLAIMS ACT
{Nane or Citation)

Florida's Sovereign
Immunity Statute,

Government entlties may
damages
resulting from negligent or
wrangful action of public
employees in the scope of
their employment
private person would be
liable In

circumstances.

768.28(1) (1973).

liahle for

Georgia Tort Claims Act.

if a

similar
FSA. §

immunity s
waived for torts of State
officers and employees
while acting within the
scope of their employment
and shall be liable for such
torts in the same manner
as a private
would be liable under like
circumstances. 0.C.G.A. §§
50-21-20, 50-21-37 {1992).

individual

NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DARMAGE CAPS

An actlon may not be
brought against the
State or one of its
agencles unless
claimant presents the
clim  within three
years after such daim
accrues,

For wrongful death
caim, it must be
presented within two
years,

F.S.A. § 768.28 (6}(a).

Written natite of a
daim shall be given
within twelve (12)
months of the date
the loss. 0.C.G.A. § 50-
2126,

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

Operational functions, such as
negligently driving a motor
vehicle, are not covered within
the discretionary act exception.
Kaisner v. Xalb, 543 So.2d 732
(Fla. 1989).

The State is subject to liability
for its employee's negligence
when operating a motor
vehicle If the damage was not
caused from a method of
providing police protection.
Georgia Dep't of Pub. Safety v.
Davis, 285 Ga. 203, 676 S.E.2d
1 (2009).

Page 12

Public duty exception. A governmentat entity
is not liable for a tort caused ‘by the
breaching of a duty owed to the public at
large. Lewis v. Oty of St Petersburg, 98 F.
Supp.2d 1344 (M,D, Fla. 2000} aff'd in part,
rev'd In part, 260 F.3d 1260 {(11* Cir. 2001),

Discretionary  Function  Exception. A
govaernmental agency Is immune from ‘tort
llability based upon actions that Involve
discretionary functions. Cook ex rel. Estate of
Tessler v. Shedff of Monroe Catnty, Fla., 402
F.3d 1092 (11® CIr. 2005). .

Georgla does not walve immunity for losses
arising from:

{1} an act or omission by a State employee
exerclsing due care In the execution of a
statute, regulation, or rule;

{2} the exercise or the fallure to exercise a
discretionary function;

{3) the collection of any tax; :

(4) leglstative ar Judical action; and

{5} methods of providing law enforcement.
See O.CGA & 502124 for other
exceptions.

The State shall not be
llable to pay a clalm
to any one person
which exceeds the
sum of $200,000 or
$300,000 for any
claim arising out of
the same incident or
occurrence. FSA, §
768.28 (5).

No punitive damages
against  the - State,
F.5.A. § 768.28 (5).

Except as provided,
Georgia is not liable
for damages
exceeding 51 million
for single occurrence
and the State’s
liability per
occurrence shall not
exceed 53 . million.
0.C.G.A, §50-23-29.

No punitive damages
against the State,
0.C.G.A. §50-21-30,
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HAWAN

TORT CLAIMS ACT
{None or Citation)

Hawaii State Tort Liahility
Act.

Haw, Stat. § 6622 (1957)

Immunity wawed for State
amployees to the same

axtent as private
indwiduats  under  similar
circumstances {“Private

Analog”} unless exception

Cootey v, Sun Inv., Inc, 718
P 24 1086 (Haw. 1986)

!daho Tort Claims Act.
Evary governmental zntity
15 subject to habnlity arising
aut of its negligent or
athenwise wrongful acts or
omissions and those of its
employees acting  within
the scope of employment
to the same extent a
private person would be
liable Idaho Code § 6-903
(1975}.

NOTICE DEADLINES

Claim for damage or
injury must be
presented to the State
vathin two (2) years of
when claim accrues
Haw. Stat, § 662-4.

Medical tort  claims
shall  be presented
within six {6} years
Haw. Stat. § 657-7.3.

Tort claims against the
State shall be filed
with the Secretary of
State within 180 days
fram when the claim
srose, and action must
commence within two
years. Idaho Code §§
6-90S and 6-911.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

CLAIMS/ACTIONS ALLOWED

As a no-fault state, no claim
arises  agmast a iable State
employes for neghgently
aperating 1 motor vehicle until
the acodent = deemed to be
“serious” {medical expenses

aver 55,000, use af body part
permanent, in death} Property
elaims atfowed. Haw. Stat §
431 10C-306: Savim v Univ of
Hawaou, 113 baw 458, 153 p 3¢

1134 §2GG7)

T Lo axilent

A governmental entity eall be
held kable far the neghgence of
thew employees while diiving a
motor vehicle as long as the
employee was driving while in
the scope of their employment
and  no  exceptions  apply
Teurhngs « tarsun, 156 ldaho
65,320, 3d 1224 (2014).

Page 13

COMMENTS/EXCEPTIONS

Hawaii does not waive immunity for any
claim arising from

{1) An act or amissicn in the execution of a
statute or a discretionary duty;

(2) Any claim arsing in the collection of any
tax; and

(3) Any claim arising out of assault, battery,
false imprisonment.
See Haw. Stat.
exceptions

§ 662-15 for ather

Idaho and its employees while acting within
the scope of their employment and without
malice shall not be liable for:

(1) An act or omission in the execution of a
statute or a discretionary duty;

{2) Any claim arising out of assault, battery,
misrepresentation, false imprisonment; and
{3} Arisas out of the cotlection of any tax or
fee

See Idaho Code § 6-804; § 6-304 {a); and § &-
504 (b} for other specific exceptions,

DAMAGE CAPS

Non-economic
damages are capped
at $375,000. Haw.
Stat. §663-8.7.

No punitive damages
agamst  the State
Haw. Stat. § 662-2,

Any judgment over S$1
miflion against State
may he paid over five
years, Haw. Star §
657-24,

tdaho shall not be
liable for damages
from a single
occurrance exceeding
$500,000. This limit
does not apply if the
State has purchased
hability insurance in
excess or if the action
is caused by willful or
reckless conduct,
Idaho Code § 6-926.

No punitive damages
against  the State,
Idaho Code § 6-918.
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LI OIS

INDIANA

State Lawsuit Immunity
Act.

7451LCS. §5/1 (1972).

State s Immune unless
legisiative exception.

Court of Claims Act.
705 LL.CS. § 505/1.

All claims agalnst the State
for damsges in cases
sounding in tort, if like
cause of acticn would lie
against a private person or
corporation shalt be heard
before the Court of Claims
{7 judges). 705 LLCS. §
§05/8.

tndiana Tort Clalms Act.

Governmental entity can
be subjected to liakility for
their own tortious conduct
or conduct of thelr
employses acting within
the scope of employment,
unless the conduct i
within  an  Immunity
granted by statute, I.C. §
34-13-3-3 {1973).

NOTICE DEADUMES

Tort claims agalnst the
State shall be filed
within two (2) years
from when the clalm
arose. 705 LLCS. §
505/22.

Claims agdinst the
State. are bamed
unless Tort Chims
Notice s filed with

days after the (oss
oceurs, 1.C. § 34-13-3-
6.

Suit- based on breach
of express or Implied

apply. 1.C. § 34-13-1-1,

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

CLARAS/ACTIONS ALLOWED

Tort claims made against the
State involving the negligent
operation of a State vehicle are
to ba heard by the Court of
Claims and are rot limited to
the $160,000 cap. 705 LLCS. §
$05/8{d).

COMMENTS/EXCEPTIONS

Hinols State employees are tmmurie from

Habifity if thelr act or omisslon Is
discretionary [n function, Michigan Ave. Nat.
Benk v. Cty. of Cook, 191 (ll.2d 493, 732
N.E.2d 528 {2000); Harinek v. 261 N. Clark St.
1td. P’ship, 632 N.E2d 1177 (1588). - .
Discretionary acts of a {ocal government and:
its employees are entitled to absolute
Immuntty. Johnson v. Mers, 664 N.E2d 668
(tl1. Apgr. 1936). Discretionary acts are unique
to publlc office and require deliberation,
decislon, or judgment. White v. Village of
Horméwood, 673 N.E.2d 1092 {ifl. App. 1956).
Ministerial acts are generally performed in
prescribed manner In obedience to legal
authority. Sayder v. Curren Township, 657
N.E.2d 988 {Ill. 1985).

* Thefe are several exceptions to Indiana’s

The defense of sovereign
Immunity Is nat available ta the
State fer the negligent
operation of its vehicles. State
v. Tumer, 286 N.E2d
697(1972); 3A Ind. Law Encyc.
Automobiles and  Motor
Vehicles § 123.

Page 14

walver of immunity Incduding:

() discretlonary functions®;

{2) the adapticn and enforcement of or
fallure to adopt and enforce a kaw; and

{3) the act or omission of anyone other than
the govermmental entity or thelr employee.
$Sea 1.C. §34-13-3-3 for mora exceptions.
S"planning/operationsl  test® s used,
Immunity only if function characterized as
“pollcy declslons that have resultsd from a
conscious balandng of risks and benefits
and/or welghing cf priorities.” Peavier v, 8d.
of Comm’rs of Monroe Cty., 528 N.E.2d 40
{ind. 1388). ’

Any contiibutory negligence remalns a
complete defense to any claim under the
Tort Claims Act, I.C. § 34-51-2-2.

DARGAGE CAPS

Clalms for
damages are [imited
to $160,000 If it does

tort

not involve the
operation of a State
motor vehicle. 705
1.L.CS. § 505/8.

If State-owned vehicle
operated by State
employee, no limit.

No punitive damages
2gainst the State. 1.C.
§34-13-34.

indiana shall not be
liable for more than
$300,000 to a singla
catmant (if before
1/1/05) or $500,000
{if after 1/1/05 and
before 1f1/08} or
$700,600 {if after
1/1/08) and for a
single  occurrence,
llabfity shall not
exceed  $5,000,000.
1C. §34-13-3-4.

.last Updated 1/13/22



MS ACT
{None or Citation)

AT
NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DAMAGE CAPS

lowa Tort Clalms Act.
The State may be held
liable for its negligence and
the negligence of its
employees while acting

fowa shall be liable to the same
extent as a private individual
under like circumstances. .C.A.

A govemmental entity Is entitled to
Immunity only to the extent permitted by
statute. Walker v, State, 801 NW.2d 548

with the scope of ga'::s aﬁ‘““bar:: §663.4. {lowa 2011).
employment. CA § “Wa% are This includes the negligence of oy retalns immunity for clalms arising out
669.5. unless’ notlee 15 ¢he Srate or its employees gf. Y 8 No punitive damages
1owa provided In writlig acting under the scope of . against the State. I.C.
The State shall defend, within two (2) years of employment while operating a (1) acts or omlsslons of a State employee In g ggg 4.
Indemnify, and hold the clalm. 1.CA. § motar vehicle. Swanger v. the execistion of a statute;
harmless any employes, 669.13. State, 445 N.W.2d 344 (low; (2) discretionary functions; and
agalnst any claim so long 1989;' Starlin. v State, 45g (3) any clalm arising out of assdult, battery,
as the employee’s conduct N w‘id 257 uo;va ot ' Price false imprisonment, misrepresentation.
was not willl or 1989). See 1.C. § 5669.14 for more exceptions.
malicious. LC.A. § 669.21
(1965).
— No liabllity for: State's liabllity shall
. g {1} legislative functions; not exceed $500,000
Kansas Tort Claims Act.  One case stretches the  Governmental entities shall be (2) judiclal functions; for claims arising out
KSA. §§ 75-6101 - 75 20y Matice iable for damages caused by 2 (3) faflure to enforce a law; of a single accurrence

KANSAS

6120 (1979).

Governmental entity liable
for  negligence
exceptlon In Act. Harris v.
Werholtz, 260 P.3d 101
[Kan. Ct. App. 2011).

unless

requirement for claims
agalnst munlclpailtles
to alsa apply for daims
agalnst the State.
Christopher v. State ex
rel. Kansos Juvenile
Justice Auth,, 143 P.3d
685 (2006).

‘WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

negligent act or omission of any
of its employees while acting
within the  scope of
employment under
circumstances where a private
person, would be liable. K.S.A.
§75-6103.

Page 15

(4} fallure to exerclke or pedform a
discretionary function or duty on the part of
a governmental entity or employee, -

See K.S.A. § 75-6104 for more exceptions.

“Discretionary function” means more than
use of Judgment, Must involve element of
pollcy formatlon, Cark v. Thomaos, 505

'F.Supp.2d 884 (D. Kan. 2007),

ar accident.

Govarnmental entity
or Its employees
acting within  the
scope of employment
shall not be liable for
punitive  damages.
K.S.A. § 75-6105.

tast Updated 1/13/22



LOUISIANA

RT CLAIMS ACT
{None or Citation)

Kentucky Board of Claims
Act.

The Board of Claims has

jurisdiction  over  civi

actions brought against the

Commanwealth, its
agencies, officers, and
employees, while acting

within the scope of their
employment. KRS  §§
44,070 and 44,072 (1986).

Louisiana Goveramental
Claims Act,

La. R.S. §§ 13:5101- 5113
{1975).

The State, a State agency,
or a political subdivision
shall nat be immune from
suit and liability for injury
to person or property. La.
Const. Art. Xli, § 10.

NOTICE DEADLINES

All claims must be
filed with the Board of
Claims within one (1)
year from the time the

claim for relief
accrued. K.RS.  §
44.110.

Suit must be braught

in  Llouisiana State
Court. La. RS. §
13:5106.

The notice deadline
for a suit against the
State is the equal to
the normal statute of
limitations for that
type of claim.La, R.S. &
13:5108.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

5/ACTIONS ALLOWED

The Board is empowered “to
investigate, hear proof, and to
compensate persons for
damages sustained to either
person or property as a
proximate result of negligence
on the part of the
Commanwealth {includes
employees’ negligence  in
ocperating a metor vehicla).
Johnson v. Kentucky State
Police, 2010 WL 2788156 (Ky.
Ct. App. 2010).

The Board of Claims does not
have |urisdiction aver claims
made against State employees
i their individual capacity.
Spillman v Beauchamp, 362
S.W.2d 33 (Ky 1962)

In order for a State employee
to be a “covered individual®,
they must present the Attorney
Geperal with 3 copy of the

complaint, who will then
determine whether the
individual was within  their

scope of employment during
the cause of action. La. R.S. §
13:5108.1

The State will be hiable for the
neglgent operation of a motor
vehicle by an employee or
officer done within the scope
of their employment. Fullilove
v. US. Cas. Co. of MY, 129
So.2d 816 (La. Ct. App. 1961);
ta. Cwv. Code. Art 2317,

Page 15

COMMENTS/EXCEPTIONS

The Board of Claims praserves sovereign
immunity for acts invalving:

(1) discretionary acts or decisions;

(2) executive decisions;

(3} ministerial acts;

(4) actions in the performance of obligations
running to the public as a whole;

(5} governmental performance of a self-
imposed protective function to the public or
citizen; and

(6} administrative acts.

K.R.S. §44.073.

Liability shall npot be imposed on public
entities ar their officers or employees based
upon the exercise ar the failure to exercise
their policymaking or discretionary acts
when such acts are within the scope of their
lawful powers and duties except for acts not

reasonably related to  povernmental
objectives and acts which constitute
criminal,  fraudulent, or  intentional

misconduct. La. R.S. § 9:2798.1.

DAMAGE CAPS

lurisdiction of the
Board is exclusive,
and a single clim
may nat  exceed
$200,000. If a single
act results in multiple

claims, the total
award may not
exceed $350,000,
equally divided

among the claimants,
but no one claimant
may receive more
than $200,000. K.R.S.
§ 44.070.

$500,000 per person
for personal injury or
wrongful death. La.
R.S. § 13:5106(B).

Mongy for medical
care post-judgment
placed in raversionary
trust which goes back
to political subdivision
if not used. La. RS, §
13:5106(B}{3).

tast Updated 1/13/22 .



o
STATE

MAINE

MARYLAND

(None or Ci

Malne Tort Claims Act.

M.RS.A., Tit. 14, §§ 8101 -
8118 (1977).

Except as
provided in the statutes, all
governmental entities are
immune from suit on any
and all tort claims seeking
recovery of damages. If
immunity Is removed by
the Tort Claims Act, a claim
for damages
brought subject to the
limitations contained in
the Act. M.RS.A., Tit. 14, §
8103.

otherwise

must  be

Maryland Tart Claims Act.

Md. Code. Ann,
Gov't §§ 12-101 - 12-110.

The Immunity of the State
and of its upits is waived as
to a tort action, in a court
of the State.

Md. Code, State Gov't §
12-104 (1984},

State

Every clalm against a
governmental  entity
or its employees Is
forever barred unless
an actlon thereln Is
begun within two
years after the cause
of actlon accrues.
MRSA, Tit. 14, §
B110.

Written notice shall be
flled within 180 days
after any daim or
cause. MRSA, Tt
14, § 8107.

A clalmant may not
institute ~ an  action
agalnst  the State
unless:

{1} the claimant
submits a written
clalm to the Treasurer
within one year;

(2) the Treasurer or
designee denles the
claim; or

{3) the cause of action
is filed within three
years after it arises.

Md. Code, State Gov't
§12-106.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S,C.

A governmental entity is liable
for its negligent acts or
omissions in its ownership,
maintenance or operation of:

{1) mator vehicle;

{2} unimproved land; and

{3} land, buildings, structures,
facilities ar equipment
designed for use primarily by
the public.

See MLR.S.A,, Tit. 14, § 8104-A,

Immunity of the State is waived
for tortious acts of State
persannel while acting within
the scope of public duties
which shall include, but not be
fimited ta:

{1) any authorized use of a
State-owned vehicle by State
personnel, including, but not
limited to, commuting to and
from the place of employment;
{2) servicas (defined by § 12-
101} to third parties performed
by State personnel in the
course of participation in an
approved clinical training or
academic program.

Md. Code, Cts. & Jud. Proc. § 5-
522,

Page 17

NOTICE DEADLINES CLAIMS/ACTICNS ALLOWED COMMENTS/EXCEPTIONS

Except as otherwise expressly provided by
statute, all gavernmental entities shall be
immune from sult on any and all tort.claims.

Me. Rev, Stat. Tit. 14, § 8103.

A governmental entity Is not liable for any

clalm which results from:
(1) legislative acts;
{2} Judtclal acts; -

(3) discretionary acts (except if the act
involves operating a motor vehicle).

See M.RS.A, Tit. 14, § 8104-B for more

exceptlons.

'lrﬁmunity of the State Is not walved for any
tortlous act or omission of State personnel

that:

(1] Is not within the scape of the public

dutles of the State personnel; or

(2) is made.with malice or gross negligence.
Md. Code, Cts, & Jud, Proc. § 5-522,

DAMAGE CAPS

$400,000 per single
occurrence. M.R.5.A,,
Tit. 14, § 8105.

Except as otherwise
provided,  personal
liabiity of  an
employee is limited to
$10,000 for any such
claims arising out of a
single occurrence.
MRSA., Tit. 14, §
8104-D.

No judgment against
governmental  entity
shall include punitive
damages. M.RSA,
Tit. 14, § 8105.

The liability of the
State and its units
may not exceed
$400,000 to a single
clalmant far injuries
arlsing from a single
incident or
occurrence,

Md. Code, State Gov't
§12-104.

"The State and its

officers and units are
not liable far punitive
damages.

Md. Cade, Cts. & Jud,
Proc. § 5-522,

Last Updated 1/13/22



NOTICE READLINGS

‘Calm . must be
presented [n writing
within two years after
the date upon which
the cause of action
arose. MGLA. Ch.
258,54.

Massachusetts Tort Claims
Act.

M.G.LA. Ch. 258, § 2to0 §
14 (1978).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

CLAIGS/ACTIONS ALLDWED

State shall be [iable for Injury or
loss of property caused by the
negiigent or wrongful act or
cmission of any public
smployee while acting within
the scape of employment, in
the same manner and to the
same extent as a private

Individual under fike
circumstances. M.G.LA. Ch.
258,§2.

Page 18

CORAMENTS

based upan an act or omission:

{1) in the exécution of a statute;

(2) discretianary acts; or .
{3) arising out of an intentional tort, assault,
Ifhel, stander, or misrepresentatien.

Sas other exceptions at M.G.L.A. 258, § 10.

Tert Clatms Act fs not to be construed
restrictively for motor vehicles. Cop driving
vehicle owned and registered to Stats,
caused accident while “on call” Tort Claims
Act was ruled not to apply sinca cop was not
acting within scope of employment. Cickner
v. Gty of Lowell, 663 N.E.2d 852 (1535).

The State'shall nat ke lizble for any daim

State aot lable for
Interest prior  to
judgment or for
punitive  damages.
Uisbifity of the State
shall not exceed
$100,000. MG.LA.
Ch.258,§2.
Claims against
Massachusetts
Transportation
Authority are
subject to the
$100,000 limft.
M.G.LA, Ch.258,§ 2.

the
Bay

nat

Last Updated 1/13/22



Governmental Tort
Liability Act.

M.CLA. &§§

through 1419 (1986).

Governmental

If engaged In
governmental
(activity mandated

NICHIGAN

M.C.LA. §5691.1407(1).

exception applies in

Minnesota Tort Claims
Act.

M.S.A. §3.736 (1976).

MINNESOTA

691.1401

agency
(including state) is Immune

a

function
or
authorized by constitution,
statute, local charter or
ordinance, or other law).

Governmental immunity [s
to be broadly construed,
unless a narrowly drawn

a

claim. Nawrockl v Macomb
County Road Comm., 615
N.w.2d 702 (Mich. 2000).

NOTICE DEADLINES

Notice of clalm mtist

-be filed within 120

days and served on
the municlpal
employee appolinted
to accept service of
complalnts, (extended
up to 180 days If
disahility). Substantial
compliance Is okay.
M.C.LA. § 600.1404,

All claims must be
filed with the Clerk of
the Court of Claims
within one year after

such clalm has
accried. M.CLA. §
600.5431.

Court of Claims has
exclusive  Jurisdiction
over clalms made
agalnst the State.
M.C.LA. § 600,6419.

Notice Is required
within 180 days after
the alleged loss ar
Injury. is discovered.
MS.A. §3.736,

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

CLAIMIS/ACTIONS ALLOWED

The State is immune from tort -

liability if engaged in the
exercise or discharge of a
governmental function. A State
employee will be Immune from
tort liabllity if:

(1} acting or reasonably
believes they are acting within
the scope of employment;

(2) the governmental agency is
engaged In the exercise of a
governmental function; or

(3) does not. involve gross
negligence or an intentional
act. M.C.L.A. §691.1407.

Immunity does not apply when
engaged in a3 proprietary
function (any activity which is
conducted primarily for the
purpose  of producing a
pecuntary profit for the
governmental agency). M.C.L.A.
§ 691.1413.

State will pay for property
damage or personal Injury
caused by an act or omission of
a State employee while acting
within scope of employment
under circumstances where the
State, If a private person,
waould be liable to the claimant,
whether arising out of a
governmental or proprietary
function. M.S.A. § 3.736.

Page 19

COMMENTS/EXCLEP TIONS

Specific exceptions to Immunity:

{1) maintenance of public highways (knew or
should have known of defect), M(GLA. &
691.1402;

(2} negligent operation of a government-
owned motor vehlcle,* M.C.LA. § 691.1405;
(3) ‘public bufiding defects, M.CLA. §
£91.1406; ’

{4) performance of proprietary functions by
government entities, M.C,L.A. § 651,1413;
(5) medical care or treatment provided to a
patlent, M.C,LA. § 631.1407(4); and

(6) sewage disposal system events, M.CLA.
§ 691.1417. ’

*Munidpal employee’s personal Itabllity
when driving his own wvehicle or the
munidpality’s vehide Is restricted to actions
found to be “grossly negligent” Alex v.
Wildfong, 594 NW.2d 469 (Mich. 1899).

The State and its employees are not liable
for losses caused by:

(1) an act or omission of a state employee
exercising due care [n the execution of a
statute or rule;
(2) discretionary functions; or
(3) conditions of highways or publlc
bulldings, except if caused by employee
negiigence.

See M.S.A. § 3.736 for other exclusians.

T O
OAMAGE CAPS

None

Punitive damages are
generally not
recoverable  unless
authorized by statute.
Casey v. Auto Owners
Ins. Co., 729 N.W.2d

277 {2006).
$500,000 per person;
$1,500,000 per

occurrence after July
1, 2005. MSA. §
3,736.

No punitive damages.
if liabllity Insurance,
limits of Insurance are
the maximum. M.S.A.
§3,736.

Last Updated 1/13/22



TORT CLAIPAS A
£ Y 2 gl S NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED
{Noae or Citation)

Mississippi Tort Claims
Act.

M.C.A. §§ 11-46-1 through
11-46-23 (1984).

State waives Immunity for
tort and contract claims,
subject to  statutory
exceptions. M.CA. § 11-
46-5.

MISSISSIPPI

Missouri Tart Claims Act.

Mo, Stat. §§ 537.600 -
537.650 (1978),

Tort immunity not waived.

MISSOURI

Notice of claim must
be filed with chief
executive officer of
the governmental
entity at least 80 days
before instituting suit.
M.CA. § 11-46-11(1).

Sult must be
commenced  within
one (1) year after the
date of the tort,
M.CA. § 1146-11{3).

Bodlly Injury and
property claims must
be brought within
three (3) years after
Injury Is discovered.
M.C.A. § 11-15-49.

Clalms against the
State shall be brought
to the Commissioner
of Adminlstration, for
approval, within two
years after such clalm
accrues, Mo, Stat, §
33.120.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

The immunity of the State and
its political subdivisions from
claims arising out of the torts of
such governmental entities and
the torts of their employees
while acting within the scope of
their employment is heraby
waived. M.C.A. § 11-46-5.

The immunity of the State is
waived in these instances:

(1) injuries resulting from State
employee's negligent act or
omission while operating a
motor vehicle within the scope
of employment;

(2} injurles caused by the
dangerous condition of a State-
owned property; and

{3) Contract claims.

Mo. Stat. § 537.600; Kunzie v.
City of Ofivette, 184 S.W.3d 570
(Mo. 2006).

Page 20

COMMENTS/EXCEPTIONS

The State and its employees preserve thelr
immunity for claims caused by:

(1) a legislative or Judicial action ar inaction;
(2} an act or omlssion of a State employee
exerclsing due care in the execution of a
statute orrule;

{3).police/fire protection {unless reckless);
(4) discretionary functlon {official required to
use judgment or discretion). ’
Sen M.C.A. § 11-46-9 far other exceptions.

immunity will not be granted to a State
employee when they negligently operate a
motor vehicle outside of a dbcretionary
function. Mixon v. Mississippi Dep’t of
Transp., 183 S0.3d S0 {Miss. Ct. App. 2015).

The Commissioner of Adminlstration 2nd the
governing body of each palitical subdivision
of the State may purchase liability Insurance
far tart clalms, made agalnst the State or the
political subdivision.

Immunity is waived up to the extent of the
coverage provided in the policy or self-
insurance plan.

Mo. Stat. § 537.610,

N k.
DARAGE CAPS

The State’s lizbility
shall not exceed
$500,000 for all
claims arising out of a
single  occurrence.
The State will not pay
punitive  damages.
M.CA. § 11-46-15.

Claims  shall  not
exceed $2,000,000 for
clatms arising out of a
single occurrence and
shall not exceed
$300,000 for any one
person in a single
accident or
occurrence.

The State will not pay
punitive  damages.
Mo. Stat. § 537.610,

. Last Updated 1/13/22



NEBRASKA

TORT CLAIMS ACT
{None or Citation)

Mantana Tart Claims Act.

Nont, Stat. §§ 2.9.101
through 2.8.114 (1973}

Nebraska Tort Claims Act.
Neb. Rev. Stat. §§ 51-8,209
-81-8,239.11 (1969}

NOTICE DEADLINES

Complaint must first
be presented  in
writing to Department
of Administration. The
Department must
grant or deny the
claim within 120 days.

Upen receipt of the
claim, the statute of
limitatians is tolled for
120 days.

Mont. Stat. § 2-9-301

Claims shall be forever
barred unless  the
caim s made in
writing to the Risk
Manager within two
years after such claim
accrued, Neb. Rev.
Stat, § 81-8,227.

WORK PRODUCT OF MATTHIESEN, WITKERT & LEHRER, 5.C.

CLAIMS/ACTIONS ALLOWED

State s subject to habihity for
its torts and those of its
employees acting vathin the
scope of employment or duties
whether  arising out  of a
governmental ar proprietary
funcrion. Mont Siat § 2.9-102

The Stata shall be liabie i the
same mannes ang te the same
extent as a private ndwdual
under hke arcumstances Meh.
Rev Stat §81-8,215

tnjury te any nnocent  third
pacty proamately caused by
the action of 4 laws
enforcement officer employed
try the State during vahicular
pursuit, damages shall be paid
to such thrd party by the State
employing the officer. Nebh.
Rev. Stat. § 81-8,215.01

Page 21

COMMENTS/EXCEPTIONS

The State shall not be liable for certain
legisiative, judicial, and gubernatorial
actions. Mont. Stat. §§ 2-9-111 through 2-9-
113.

See Mont. Stat. § 2:9-108 for other
excaptions.

The State does not waive its immunity for
claims involving:

(1) a discretionary function or due care in
the execution of 3 statute; or

{2} assault, battery, false imprisonment, or
misrepresentation,

See Neb. Rev, Stat. § 81-8,219 for other
exceptions.

DAMAGE CAPS

The State is not liable
for tort claims i
excess of $750,000
for each claim and
S1.5 million for each
occurrance. iont
Stat. § 2-5-108.

The State and other
governmental entities
are  immune from
exemplary and
punitive damages.
Mont. Stat. § 2-9-105.

Nang
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Y
STATE

NEVADA

NEW HAMPSHIRE

TORT CLAIMIS ACT
{None or Citation)

Nevada Tort Claims Act.

N.R.S. §§ 41.031 through
41.0337 (1965).

Claims Against the State.

N.H. Rev. Stat. §§ 541-B:1
to 541-8:23 (1985),

Sovereign immunity deeply
entrenched. Krzysztalowskf
v. fortin, 230 A2d 750
{N.H. 1967},

R
NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMNMENTS/EXCEPTIONS DAMAGE CAPS

A clalm must be filed
with the Aftorney
General within two
years after the cause
of actlon accrues.
Filing a clalm Is not a
condition precedent to
bringing an action
.against the State.
N.R.S. § 41.036.

Sult against State must
be commeanced within
three years. Written
notice must be
presented to the
agency within 180
days of the Injury, N.H.
Rev. Stat. § 541-8:14.

Claims made against
the State for less than
$5,000 are to be heard
by the Board of Claims
for the State. Any
claim agalnst the State
In excess of. $5,000
shall be heard by the
Superior Court.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

Nevada hereby waives its
immunity from liability and
action and consents to have its
liabillty determined In
accordance with the same rules
of law as are applied to civil
actions against natural persons,
except as otherwise provided.
N.R.S. §41.031.

State generally walves its
immunity to tort liability. N.H.
Rev. Stat, § 541-8:2, § 541-B:9,
§541-8:9-a.

Immunity alsa waived as to
contract liability. N.H. Rev. Stat.
§491:8.

A claim agalnst the State for
the negligent use of a motor
vehicle is allowed since the
State has purchased insurance.
State v. Brosseou, 470 A.2d B63
(1983).

Page 22

No action may be hrought against the State
or lts employees which are based upon:

{1} an act or omission of an officer or
employee - exerclsing due care, in the
executlon of a statute, or in the performance
of a discretionary act;

(2} fallura to Inspect any building, structure,
vehicle, street, public highway or other
public work, to determine any hazards,
deficiencies or other matters, whether or
not there s 3 duty to Inspect;

(3) an Injury sustained fram a public bufiding
or public vehlde by a person who was
engaged In any crimlnal act. ’

N.R.S. §41.032, § 41,033 and §41.0334.

State does not walve Its iImmunity for claims
involving:
{1} the exerclse of a legislative or judlicial
function;
{2) an act or omisslon of a State employee,
or officlal when exercising due care In the
execution of any statute;
{3) discretionary function (involves executive
or planning function}; and
(4) an Intentional tort, assault, libel, slander,
misreprasentation.

N.H. Rev. Stat. § 541-8:13.

Damages against the
State may not exceed
the sum of $100,000.
The State will not pay
punitive  damages.
N.R.S. § 41.035.

All clalms arising out
of single Incident shall
be [imited to an
award not to exceed
$475,000 per
claimant and
$3,750,000 per any
single incident, or the
proceeds from any
insurance policy,
whichever amount is
greater,

The State will not pay
punitive  damages.
N.H. Rev. 5tat. § 541-
8:14.

lastUpdated 1/13/22



NEW JERSEY

New Jersey Tort Claims
Act.

MN.J.S.A. §5 59:1-1 through
59:12-3 (1972).

“Public entlty” Incdudes afl
counties, municipalities,
districts, and other political
subdivisions. NJS.A. §
539:1-3.

Immunity  waived. A
“public entity” is liable for
injury caused by an act or
omission of a public
employee In the same
manner and to the same
extent as a private
individual unless there is
exception in Act. N.JS.A. §
58:2-2.

A_ clalm agalnst a
"publlc entity”™ for
death or for Injury or
damage to person or
to property shall be
presented not later
than'the 90% day after
acerual of the cause of
action.

Six (6) months after
notice  has  been
recelved, suft may be
filed.

Suft. must be filed
within two (2} years
after the date of
accrual.

NJ.S.A§59:8-8.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

Public entity liahle for:
e Conditlon of property

dangerous condition and
action
unreasonable.”

failure to take
“palpably
N.LS.A. § 59:2-3.

e Sewer back up

maintenance program was
palpably unreasonable or
negligence in performance.
« Ministerial or operational

functions.

Negligent operation of motor
New
lersey State Highway Dep't,

vehicle. Gruschow v.

152 A.2d 150 (N.J. App. 1959},

Page 23

e T

Limitations on lability:

& A discretionary function {Invelves policy
Judgment of determining resourcés or
when or whether to purchase equipment,
construct . or ‘maintaln facllities, hire
personnel or provide adequate services),
NJSA'S 53:2-3,

. Adaptlna of falling to adopt 2 law or by
falling to_enforce any law. NJ.S.A.'§ 59:2-
4.

» Fallure to make ap inspection, or negligent
Inspection of any property. NJ.S.A. § 562-
€

e Crime, actual fraud, actual mallce, or
wiliful miscoriduct. NJ.S.A, § 5952710.

« Discretion ~ In.  daclsion-making  or
prioritking needs when faced with
budgetary Issues.

See N.LS.A. § 59:2-5 for other exceptions.

No Dollar Caps

No subrogatlen
allowed against “a
public entlty or public
employee® N.IS.A &
59:9-2(g).

No recovery for pain
and suffering, but this
limitation on recovery
unless permanent
loss of bodlly
function, permanent
disfigurement or
dismemberment

when medical
expenses are In
excess of $3,600.

Punitive damages
cannot be awarded.
NJSA § §9:9-2 {c)
and (d).

Last Updated 1/13/22



TORT CLAIMS ACT
{Nonc ¢ ation)

Tort Clajims Act.

N.M.R.A, &5
through 41-4-30 (1976},

NEW MEXICO

41-4-1

NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DAMAGE CAPS

Written notice must
be pravided within 90
days after  the
ocourrence,  N.MLR.A.
§541-4-1¢6.

Action agalnst the
State must be brought
within two years after
the accurrence.
N.M.R.A. §41-4-15.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

Tort Claims Act shields the
State and public employees
from liability for torts except
when immunity is specifically
walved. N.M.R.A. §§ 41-4-1 and
41-4-4,

Page 24

Exclustons to the Tort Claims Act Include:

{1) negligence of public employess within
the scope of their dutles in the operation or
malntenance of any motor vehicle, airéraft
or watercraft {N.M.R.A. § 41-4-5);and

{2) negligence of public employees within
the scope of thalr dutles in the operation or
maintenance of any bullding, public park,
machinery, egGipment or furnishings
{N.M.R-A. § 41-3-6).

See N.MRA, §§ 4144 through 41-4-12 fo
other exceptions. ' '

Liability of State for a
single occurrence
shall not exceed:

(1} $200,000 for
damage to or
destruction of real
property;

{2) $300,000 for past
and future medIical
expenses;

(3} $400,000 for all
damages other than
real property damage
and medical
expenses; and

(4} total liability for a
single oceurrence
shall not exceed
$750,000.

State will not pay
punitive  damages.
N.M.R.A. § 41-4-189.

Last Updated 1/13/22



NEW YORK

NORTH
CAROLINA

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C. . e

TORT CLAIMS ACT

{None or Citation}

New York Court of Claims
Act.

N.Y. Ct. CL. Act §§ 8 — 12

{1928).

State walves immunity and
consents to being sued in
the same manner as a
private person would, so
long as requirements of
the Court of Claims Act are
complied with,

Parallel statute deals with
Port  Authority almast
identically.

NY. Unconsol. Law §§
710110 7112,

North Caralina Tort Claims

Act.
N.CGSA. § 143-291

{1951).

MNOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS

Written natice  of
intention to file claim
must be filled and
served on  Attorpey
General within 50 days
(6 mnanths for bréach
of contract clalms).
N.Y. Ct. CI. Act § 10,

Specific requirements
for flling clalm. N.Y. Cv.
ClLAct§ 11,

Court of Clalms has
exclusive  Jurisdiction
over clalms agalnst
State but not city,
county or town.

Clalms against the
State must be filed
with Industrial
Accldent Commission
within three (3} years
of the aceldent.

if death results, claim
must be filed within
two years by personal
representative of the
deceased.

N.CGS.A §143-289.

State immune when
performing governmental act
(legislating, judging, or making
discretionary  decisions} as
opposed to proprietary act {act
substitutes for or supplement
traditionally private
enterprises).

Proprietary acts include:

e Rents real property;

s Health care;

e  Operating school; and

*  Operating vehicle.

Morell v. Balasubramanion, 514
N.E.2d 1101 {1987).

The Tort Claims Act covers all
claims arising as a result of the
negligence of any officer,
employee, involuntary servant,
or agent of the State while
acting within the scope of his
office, employment, service,
agency or authority. N.C.G.S.A.
§ 143-291.

Page 25

if govenmental act involved, na labllity
even if there was malice or spedal duty
owed to plalntiff as opposed to mere publlc
duty (Publlc Duty Defense), Special duty

‘formed in three ways:

(1) Statute for class of persons;

(2} Assumption of duty toward person {most
common}; and i

(3) Assume direction and controf In face of
known safety viclation,

If ministertal act, plaintiff must still show a
special duty existed. Mclean v. Clty of New
York, 805 N,E.2d 1167 (N.Y. App. 2009) (duty
trumps all elss). [

If governmental act and special duty exists,
no Immumlty [f act was miniterial. If
discrationary, government must actually
have exercised its discretlon to be Immuné.

Contributory negligence by the clalmant bars
recovery under the State Tort Clalms Act.
N.CGS.A. § 143-299.1; Oates v. N. Caraling
Dep’t of Motor Vehicles, 24 N.C. App. 630,
212 5,E.2d 33 {1975).

intentional acts are not compensable. White
v. Trew, 3686 N.C. 360, 736 5.E.2d 166 (2013),

Clalms are brought before the industrial
Commissian, reviewable by Superiar Caurt.
N.CG.S.A. §143-291.

None

No punitive damages
aflowed.

Wong v. N.Y. State
Dep’t of Heaith, 933
NYS2d 503 (NY.
Sup. Ct, 2011).

Claim for Injury and
damage to any one
person capped at
$1,000,000 less any
commercial  liability
insurance purchased
by the State that is

applicable to the
claim. N.CGSA. §
143-299.2.

Last Updated 1/13/22



NSTICE DEADLUINES

Sutt against Stata must
be commenced within
three years. N.D.CC. §
32-12.2-02.

Written notice must

Clakms Agalnst The State.

SRRE be presented I
NORTH DARGTA BT Y ool 32-12.2-01 ¢t

; = 32?12.2-135(1995). > writing to the Director

of the Office of

Management and

Budget within 180
days. N.D.CC. § 32-
12.2-04.

WORK PRODUCT OF MATTRIESEN, WICKERT & LEHRER, S.C.

' State walves immunity for both

CLARAS/ACTICHNS ALLOWED

tort and contract claims, State
liable for an Injury caused by:
{1} negligence of employee
acting  within  scope of
employment (including
operating motor vehicles); or
(2} use or condition of tangible
property, if employee would be
personally liable if a private
persan would be liable under
the circumstances, N.D.C.C. §
32-12.2-02.

Employee cannot be personally
liabte. This includas operation
of a moter vehicle. N.D.C.C. §
32-12.2-03.

Page 26

COMBAENTS/E PIIONS

NDCC. § 32-12.2-02{3) lists claims for
which a State emplayee is not (isble. (e,
legislative, quash-legislative, publle duties,
collecion  of taxes,  environmental
contamination, fibiity assumed under
contract except for rental vehleles, etc).

DARAAGE CAPS

Recovery limited to a
total of $250,000 per
person and
$1,000,000 for any
number of claims
arising from a single
ocourrence and
prohiblts punitive
damages In actions
against the State.

N.D.CC. §32-12.2-02.

Last Updated 3/13/22



STATE

TORT CLAIS ACT
{None or Citation)

Court of Clalms.
Ohio Rev. Code §5 2743.01
- .03 [1985).

Court of Claims ~ Practice
and Procedure.

Ohio Rev. Code §§ 2743.11
to 2743.20.

i - RSN ey
NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DANMAGE CAPS
No

Plaintiff must attempt
to have claim
compromised or
satisfied by the State's
liabllity Insurance.

if State does not
compromise within a
reasonable time (at
least 60 days) before
SOL explres, or If the
amount of the claim
exceeds thé State's
liabllity Insurance
coverage, plaintiff may
commence an action.’
Ohlo Rev. Code Ann. §
2743,16(8).

Two (2) year statute of
ltmitations on actlons
agalnst State. Ohlo
Rev. Code §
2743.16(A).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

State walves immunity and
caonsents to be sued and have
its liability determined in the
Court of Claims by the same
rules as a suit between private
partles. Ohio Rev., Code §
2743.02(A)(1}

Claims allowed against State
for negligence operation of
mator vehicle driven by State
employee, even if driving own
personal vehicle. Ohio Rev.
Code § 2743.16{B).

State employee cannot be sued
personally unless nat in scope
of employment.

Page 27

Na Jury trial In Court of Claims. Ohlo Rev.

Code § 2743.11; Loc.R. 6 of the Court of

Clalms,

Settiements must be approved by Attamey
General-and the Court of Clalms. Chlo Rev.
Code §2743.16.

State Immune from liablltty for. clalms arising
out of the performance or nonperformarnce
of a public duty. Ohic Rev. Code §
2743.02(3){a).

Subrogation clalms not permitted. Ohlo Rev.
Code § 2744,05(8).

subrogation
claims. Damages
reduced by other
collateral source
recoveries  recelved
by the claimant. Ohio
Rev. Code §
2743.02(D).

No Punitive Damages

State may, but Is not
required to, insure its
employees for
operation of motor
vehicles,

Any such insurance

" must be provided by

the Department of
Administrative
Sepvices {DAS)
through the Office of
Risk Management
{ORM).

Ohlo Rev. Code §
9.83.

Last Updated 1/13/22



PorT LI S

OKLAHOMA

Qklahoma Gavernmental

Tort Clalms Act.

51 Gkla. Stt. § 151 - 200

{1978).

51 Okia. Stat. § 152.1(A)

adapts
Immunity.

sovereign

51 Okla. Stat. § 152.1(8)

waives immunity
provided in the Act.

as

NOTICE DEADLINES

Notice of claim within
one (1) year after loss.
51 Okla. Stat. § 156(8).
Notice filead CMRRR
with Risk Management
Administrator of the

Office of Public Affairs. .

51 Okla. Stat. § 156(C).
Suit may be filed once
claim denled {deemed
denled if not approved
within 80 days).
Plaintiff has 180 days
after 90-day pericd to
file. 51 Okla. Stat. §
157.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

CLAIMS/ACTIONS ALLOWED

State employee acting in scope
of employment is liable for loss
unless falls under exceptions
{General Waiver of Immunity).
51 Okla. Stat. § 152,1(A}.

No subrogation claims allowed
against State. 51 Okla. Stat. &
155{28).

Liable for operation of motor
vehicles, However, liability
limited to amount of labllity
insurance purchased. 51 Okla.
Stat. §§ 157.1-158.2,

Page 28

COMMENTS/EXCEPTIONS

Thirty-seven (37) exceptions where State not
{iable for torts of State employees acting in
scope of employment:

(1) leglslative functions;

{2) discrationary acts such as poficy decisions
{limited). “Planning-operational® approach
to understanding the scope of this exception
to flabllity;

{3) natural snow or ice canditions;

(4} absence, condition, Ilocation or
malfunction of traffic sign unless not
corrected  within reasonable time after
notice;

(5) subrogation claim; and

{6) any loss to person covered by workers’
compensatian,

Saa 51 Okla, Stat. § 155 for more exceptions.

TR S R
DAMAGE CAPS

Property Clatms:
$25,000.

Other Losses:
$175,000 per person.
($200,000 for medical
negligence). 81
miflion per
occurrence. 51 Okla.
Stat. § 154{A).

No punitive damages.
Several [labitity only.
51 Okla, Stat. § 154,

if Insurance, palicy
terms govern rights
and obligations of
State, 51 Okla, Stat. §
158.

No subra claims. Okla.
stat. § 155{28).

Last Updated 1/13/22



COMMENTS/EXCEPTIONS

DAMAGE CAPS

STATE RTELAMS f\Cl' NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED
{None or Citation)

Action

Parsanal Injury:

must be

52,073,600 Per
commenced within Person. 54,147,100
two (2) years. O.RS § Per Occurrance.

30.275(9). Exceptions to liability:

Oreggon Tort Clams A i3 5 d b rkers' Property Damage:
. b 123
Natice of claim te the  fimited  wawer of soversign w ey i YRS ¥ Rt $113,400 Per Person.
office of the Director mmumty sompensaion: $568,900 Rer
Tort Actions Against Publlic  gf the Oregon (2) exercise of discretionary function® or Occurrence. O.RS, §6
N k/a O T Every public bedy subject to o SR e
Bodies {a/k/a Oregon Tort  pepartment of duty; and 302714}, 30.272{a)
Claims Act) , hability for it =mployass’ and : S i
im . Administrative 5 . {3} act under apparent authority of law 30.273(3)
OPS $§ 30280 30300 Services within 180 agents’ torts commitizd within -
”;t.;/. i) I = Bl days ¥ the scope of their emaloymen:, O-RS. §30.265(6). Claims  which  are
! including operation of mator  *Discretionory function s  policy-making  subject to the OTCA
No particular form for  yehicles decision (policy judgment). Negligent are not subject to
natice. Provide time, ORS §30275 implementation of policy is not immune. No QRS  § 30710,
place, circumstances, immunity if duty to act. setting {imit of
damages, contact $500,000 for non-
information. O.RS. § economic damages in
30.275. civil actions. O.R.S. §
30.269(2).
. Sovere Immumity Act wawe
Notice of Intention to et 4 i
. i Commonweaith immunity for
Make Claim against : 5
7 damages arsing out of a
Commonwealth "y . $250,000 Per Person.
3 3 i nagligent  act  where the
Pennsylvania Sovereign Party” must be made
" v/ 3 damages would be recoverable $1,000,000 Per
Immunity Act, within  six months A " . ' . »
. by private person 42 Pa C. S § Exceptions to sovereign immunity. Plaintiff Qccurrence.
after cause of action

42 Pa €5 § 8501, o seq. 7
(1988) accrued. 42 Pa. CS. § 8522(a). ttincludes. cannot recover under n?otor VE‘thIE Aol ferover:
exception if fleeing apprehension of resisting

5522. {1) miotor vehicle operation; : { F fut
Commonwealth Court has (2) medical profession; arrest by a police officer, 42 Pa. C.5. §§ f;ls E?Z;":,;dq‘u Lte
PENNSYLVANIA jurisdiction  over civil No notice needed (3) cara custody, control of 8522(b)and 8542(b). o amm‘;si.f,re(m'
actions braught against the where "dangerous personal property; g g

"Commonwealth condition”® of real No property damage rtecoverable under (3} medical expenses;

{4) real estale. highways, potholes and dangerous conditions. 42 Pa. fin:
government” with four estate, highways, and  ggawzlks; ES & SEoRere) [ (::‘)dloss of consartium;
specific exceptions, 42 Pa. sidewalks.  Pothales (5} potholes and  dangerous -(5) S
CS §761 require actual written  cqnditions, praperty .

notice and time t6 fix. (g) contral of animals; and 42Pa.C5.§8528
42 Pa. €S & y7)vaccnes.
5522{a){3).

Pa. C.S. §85221b)

+ WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C. Page 28 Last Updated 1/13/22



TORT CLAIMIS ACT !
I NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DAMAGE CAPS
{None ar Citation)
Damages may not
exceed $100,000.
RIGL § 8312

{West).
Governmental Tort Three (3) year statute M.HM _H“mumw mmu wwm mm
Liability Act. of limitation for any State’s sovereign immunity as mm:n v

R1.6.L 59311 (1970 actlon agalnst State. to tort actlons and its 11% mnqﬂim‘mi qn__new_..
ABILERSIA 1970 gpe) 59435, Amendment immunity both ., Tt adiees. 0
State llable for all actions yaweo of Claim must Waived. Laid v. Chrysler, 460 There are few conditions on the States indemnify the federal
REREARl Of tort in the same manner o ooy wibi three  A-2d 425 (R 1983). bk .ﬂﬂ.ﬁﬂﬁ& h. Stne, SO F. golEmmmnt of ety

”quo_ﬂ”ﬁﬁ _an_s,._:m__ OF 3y “vears from the Does not apply to proceedings T S 3 wm.m.a.. i
P . ! :m.m_. m:“ “wu date the cause of agalnst State before s
Mxnmu . L ~2%"  actlon aceruss. RLG.L.  administrative agencies. ”“m__»ﬂ _“_Eu» uw“..._.wm:”m

g 9-1-25, ;

A policy covering
operation of
commuter rail
service. RALGL. § 9-
313.

Two (2} year statute of

limitations; Three Statute lists non-exclusive it of 40

South Carolina Tort Claims  ¥ears after Notice of exceptions to the general walver of State
Act. Clalm (year added to sovereign Immunity, (including, among
Statute of Limitatlons others:
S.C. Code § 15-78-10, et
seq. (1936) * = 1 notice pracedure (1) legislative, |udlcial actions; $300,000 Per Person
: F followed). 5.C. Code § "
: 15-78-110, Sovereign immunity waived {2} diseretionary acts; $600,000 Per
Umited  waiver  of -110. ‘ (3) natura! snow or ice conditions; Occuttance
5 1 savereign immunity, (State liable] for all torts unless .
SOUTH CAROUNA Sihfet. 18 anceptic ‘ Notice setting forth jisted under exceptions to M£ mﬁﬁna&QMnﬁBﬂ%@.E s No Punitive Damages
axc 1ans.
* the  dreumstances, . - 2 S) absence or condition of traffic sign or
State is lisble for torts t0  opane of [oss, ”_Sm. Wsieraiiontly: barrier unless given reasonable notice to 5.C. Code § 15-78-
Sm. same extent as private ;o4 piore names af all repalr; o 120.
individual, subject o porcinc nvolved, and {6) clalm against DOT allowed for Improper
limitations. 5.C. Code § 15 a00yne of foss, must malntenance but niot faulty design; and
7540, be filed within one (1) (7) any judicial proceeding.
year. S.C. Code § 15- S.C. Code § 15-78-60.
78-80. .

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, §.C. Page 30 - i Last Updated 1/13/22



TORT CLAIMS ACT

h NOTICE DEADLINES
[None or Citation)

Remedies Against The
State.
S.D.C.L. §§ 21-32-1 to 21-
32-21(1947).

South Dakota common law
angd Constitution prohibit
that "governing octs” of
State, its agencies and
other public entities can't

Written notice of the
time, place, and cause
of the Injury ls givento
the public enlity
within 180 days after

SOUTH DAKOTA

be attacked in court gheinjury. S.D.CL.§3-
without the State’s 313 -
consent.

S.D. Const. Art. Hll, § 27;
Blue Fox Bar, Inc. v. ity of
Yankton, 424 N.W.2d 915
{5.0. 1988].

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

CLAIMS/ACTIONS ALLOWED

Whether a State employee,
who is sued in an individual
capacity, s entitled to
immunity depends upon the
function pedformed by the
employee, Immune
discretionary function (involves
policy-making power}, but not
when they perform ministerial
function ("absolute, certain,
and imperative” act simple
carrying aut of a palicy aiready
established).®

Wulf v. Senst, 669 N.W.2d 135
(5.D. 2003).

*Even if discretionary function
involved: State may purchase
liability Insurance. S.D.C.L. § 21-
32.15.

Purchase of insurance waives
immunlty and is consent to be
sued. 5.D.C.L. § 21-32-16.

State and Its employees
immune except as provided in
§21-32-16; S.0.C.L. § 21-32-17.

Page 31

Factors to be considered In determining a
discretionary function include:

{1) nature and importance;’

{2) extent to which passing Judgment on
exercise of discretion passes judgment on
branch of government;

(3} would liablity Impalr free exerclse of
discretlon;

(4) likelthood of harm to members of public
If action taken;

{5) nature and serlousness of harm; and

(6} avaliabllity of other remed|es.

Discretionary: Highway canstruction and
Malntenance; Allocating plows, resouirce and

equipment for snow remaval,
Ministerigl: Once it is determined that act
should be performed, subsequent

perfarmance Is ministerial, (e.g, operating
motor vehlcle). g

No Immunity for breach of contract clalms.
Mosad v. Weber, 772 NW.2d 144 (S.D.
2008).

S.D.C.L. § 21-32-1 establishes the Office of
Commissioner of Clalms, which hears
contract and tort clalms against the State.

COMMENTS/EXCEPTIONS DAMAGE CAPS

None

Last Updated 1/13/22



None applicable to the
State.

Tennessea Claims
Commissian created ta
hear and adjudicate claims
against State, T.CA. §§ 9-
8-301 to 307 (1984).

Established State’s Habllity
In tort based on traditional
concepts of dulty and
reasonably prudent
persons’ standard of care.

Act rastricts State to the
defense of  absolute
immupity only as an
exception to Act's broad
abrogation of sovereign
immunity, tucas v. State,
141 SwW.3d 121 (Tenn.
App. 2004).

HOTICE EADLINES

Written notice of
clatm must ke filed (on
Claim For Damages
Form) with Division of
Claims Administration
(ocA) within
applicable statute of
timitations.

_OCA has 30 days to

approve or deny, Then
that Jurisdiction
transfers to Tennessee
Clalms Commission,

T.CA. §9-8-402.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

CLAAS/ ACTIONS ALLOWED

Claims  Commission  has
exclusive jurisdiction to hear
claims against State, It is
fimited to those clalms listed tn
§9-8-307(a).

Common law negligence rules
apply.

Otherwise State is immune.
Clalms aflowed:

(1) operation of motor vehicls;
(2) nulsances;

(3) dasngerous conditions on
real property (foreseeable and
notice);

{4) legal/medical malpractica;
{5) negligent care of persons or
property;

{6) negligent construction of
sidewalks/buildings;

{7) design and construction of
roads;

(8) highway conditiens;

(9) negligent operation of
Machinery; and

(10} many others,

Page 32

COMAENTS/EXCEPTIONS

Purchase of Habllity Insurance does not
walve soverelgn [mmunity. 1984 Tenn. Pub,
Acts 972; Op. Tenn. Atty. Gen. 85087
(1985).

Tennessae Governmenta) Tort Liaility Act (S
9-8-307) not applicable to State. Lucas v
State, 141 S.W.3d 121 (Tenn. App. 2004}

If State [s {lable, employee is Immung, unless
outside scopa of employment, intentional,
or dong for personal gain. T.CA. § 28-20-
310{b).

DARIAGE CAPS

$300,000 for bodily
injury or death of any
one persan In any one
accident, occurrence

or act. $700,600 for
badily injury or death
of all persons in any
one accldent. T.CA. §
9-8-307(3}{e).

No Punitive Damages

8owden Bldg. Corp. v.

Tennessee Real Estate
Comm'n, 15 S.W.3d
434, 445 (Tenn. App.
1999).

if claim exceeds
$25,000, Tennessee
Claims Administration
tums it over to State
Attormey General to

) Investigate,

_LastUpdated 1/13/22



Texas Tort Claims Act
(TTCA).

Ann. 8§
{1965).

Absent a
Immunity,
entities  are
immune from liability.

waiver

2010).

sovereign
{qualified
certain torts.

there is
immunity.

701 SW.2d 831
1986).

Tex. Civ. Prac. & Rem. Cade
101.001-.109

of

governmental
generally

University of Tex. Sw. Med.
Ctr. v. Estate of Arancibia,
324 SW.3d 544 (Tex.

TTCA is a limited waiver of
immunity
immunity) for

Unless there is a waiver of
immurity in the TTCA,
soverelgn

City of Denton v. Van Page,
(Tex.

NOTICE DEADLINES

Formal, written notice
no later than six
months after day the
incident occurs,
reasanably describing:
(1) the damage or
Injury claimed;

{2) the time and place
of the Incident; and

(3) the Incident.

Tex. Clv. Prac. & Rem.
Code Ann. §
101.101(a).

“Actual notlce” can
_substitute.

Tex. Clv. Prac. & Rem.
Code Ann. 5
101.101(c).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

CLAIMS/ACTIONS ALLOWED

State’s immunity is waived for:

(1) use of motor vehicle;*

Tex. Civ. Prac. & Rem. Code
Ann. § 101.021(1).

(2) injury caused by condition
or use of tangible personal or
real property;**

Tex. Civ. Prac. & Rem. Code
Ann. § 101.021(2); and

(3} claims arising from premises
defects.

Tex. Civ. Prac. & Rem. Code
Ann. § 101.021(2).4**

*State only liable if employee
operating vehicle would have
been liable.

**Liable only if private person
would have been liable. This
precludes suit predicated solely
an respondeat  superior,
Involves activitles conducted
on real property, not defects in
the real property.

***Claims involving premises
liability (defect in real property)
brought under this section.

Page 33

COMMENTS/EXCEPTIONS

State employees enjoy either absolute
Immunity (e.g., judges) or qualified Immunity
(e.g., Jallers, sheriffs, and other: publlc
officers or employees).

State employees” qualified Immunity applies
only to discretionary actions taken In good
faith_within the scope of the employee’s
authority.

No qualified Immunity for ministerial
{mandatory) actions.

State Involved in joint enterprise Is liable for
the torts of other members of the jaint
enterprise.

Texas Dep’t of Transp. v. Able, 35 5:W.3d 608
{Tex. 2000). -

TTCA (Tex. Clv. Prac. & Rem. Code Ann. §
101.022) says two additional [labllity
fimitations apply:

(1) special defects (e.g., unusual danger);
and

{2) Absence, condition or malfunction of
troffic signs. .
Tex. Civ. Prac. & Rem. Code Ann. § 101.060.

DAMAGE CAPS

B Death:
$250,000 Per Person
$500,000 Occurrence
Damage to Prapony:
$100,000 occurrence

Tex. Civ. Prac. Rem.
Cade § 101.023.

Last Updated 1/13/22



ORT CLAIMS ACT
{None or Citation)

Utah Governmentat
{mmunity Act (GIAU),

U.CA.  §§

its  employees
immunity for

{defined as

unless expressly waived
Act.

“Governmental
includes State and all
polltical subdivisions.

63G-7-101
through 63G-7-904 (1863),

“Governmental Entity” and
retain

alk

“governmentol functions”
“activity,
undertaking, ar operation
of a governmental entity”)
no matter how labelled,

in

Entity”

its

NOTICE DEADLINES

Written Notice of
Claim must be flled
within one year after
denial of claim, U.C.A.
§§ 63G-7-401.

Within sixty (60) days
of filing written Notice
of Clalm government
must approve or deny,
Then suft can be
brought. U.CA §§
63G-7-401, 402, 403,

Plaintiff has one (1)
year after denlal of
claim or after the 60-
day period ends to
bring the action. Utah
Cede Ann., §§63-G-7-
401, 402, 403.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

CLAIMS/ACTIONS ALLOWED COMMENTS/EXCEPTIONS DAMNAGE CAPS

Governmental entity immune
from latent condition of road,
tunnel, bridge, sidewatk or any
public building or structure,

No liability
waived) for:
{1} “discretionary function”
{distinct and limited immunity
for decision that involves
palicy-making function);

See "Little Test” Llittle v. Utah,
667 P.2d 49 (Utah 1983) (e.g.,
fire fighting).

{2) assault, false imprisonment;
{3] negligent inspection;

(4} judicial proceedings;

(5) operation or repair of flaod
systems; and

(6) many others.

U.CA. § 63G-7-201.

(immunity not

Page 34

Immunity walved as to:

(1) any act by employee in scope. of
employment;

{2} contractual obligations;

{3} defective, unsafe condition of road,
sidewalk, bridge, etc.;

(4) defect or condition of building, structure,
ete. {U.C.A. § 63G-7-301); and

(5} Injury or damage resulting from
employee driving or being In control of a
vehicle.

U.CA. § 63G-7-202(3)(c}{2).

Three-part test to determine whether
governmental entity enjoys immunity under
the Governmenta! Immunity Act:

(1) whather the activity Is a governmental
function;

(2) whether governmental immunity was
walved for the particular activity; and

{3) whether there Is an exception to that
waiver.

Winkler v. Lemieux, 329 P.3d 849 {Utah App.
2014). :

Property Damage:
$233,600.
UCA. § 63G-7-

604(1}(c).

Personal Injury:
$583,900.
U.CA. § 63G-7-

604(1){a).
32 million fimit to

aggregate amount of
individual awards for

single occurrence.
U.CA. § 63G-7-
604{1){d).

Last Updated 1/13/22



1S ACT
T ER I NOTICE DEADLINES CLAIMS/ACTIONS ALLOWED
{Nane or Citation)

VERMONT

Vermant Tort Claims Act.

Vt. Stat. Ann. 12, §5 5601-
5606 (1961).

Notice of a claim
agdinst a town for
Insufficdency of a
bridge or culvert must
be within 20 days. Vt.
Stat. Ann, 19, §987.

Personal Injury and
property clalms must
be filed within 3 years.
Vt. Stat. Ann. 12, §§
512(4) and 512(5).

Small claims_ ($2,000
or {ass) agalnst State
must be filed within 18
months, Vt. Stat. Ann.
32, §932(b).

Agent for service is
Attorney General,

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

State and its employees liable

to same extent as private
individual, unless. exception
listed in insurance policy. Vt.
stat. Ann. 12, § 5601(e).

Exclusive right of action Is
against State not employee
(except for gross negligence,
willful act). Vt. Stat, Ann. 12, §
5602(a){b).

State employees liable for
operating  motor  vehicle
because source of their

employment is unconnected to
tort of negligent driving.
Kennery v. State, 38 A3d 35
{Vt. 2011).

Small claim (under $2,000)
3gainst State not otherwise
aflowed may be filed in Small
Claims Court. V1. Stat. Ann, 32,
§932(a).

Page 35

COMMENTS/EXCEPTIONS

Exceptlons to walver of Immunity set forth In
§5601(e):

(1) discretionary function: {a) [nvolves elther
an element of judgment/ cholce or a statute
or regufation prescribes a course of action,
and (b} Is it type of act protected by the
exception (presumption can be rebutted)?
Searles v. Agency of Tronsp., 762 A.2d 812
{(Vt. 2000} (e.g, no llabllity for operating
emergency vehicle pursuant to § 1015(a){4)
(with lights and siren);

(2) any claim arlsing from selectlon of or
purposeful deviation from standards for
planning and design of highways; and

(3} ahove exceptions do not apply if there Is
policy - of Insurance purchased by
Commissloner of Bulldings and Genersl
Services or If employee purchased policy
covering gross negligence,

No subrogation claims against State,

DAMAGE CAPS

Maximum liabtlity of
the State Is $500,000
to any one  person
and maximum
aggregate Hability is
$2,000,000 to all
persons arising out of
each occurrence.

Vi. Stat. Ann. 12, §
5601(b).

Last Updated 1/13/22
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Y STATE

VIRGINIA

TORT CLA
{None or Ci

Virginla Tort Claims Act.

Va. St. §5 8.01-195.1 to
195.9 (1981).

Provides a limited right to
sue State employee when
a private entity or
individual would be liable,
provided the State
employee Is acting in
course and scope.

Only portiol woiver of
soverelgn Immunity.

Commonwealth is immune
from tort liabllity for acts
of employees, unless an
express  statutory  or
constitutional  provislan
waives that immunity.
immunity of  judges,
attorneys, and public
officers of Commonwealth
is preserved.

NOTICE DEADLINES

Notice must be given
within one (1) year of
when claim accrued,

Va, St. § 8.01-195.6

Claim flled with
Olrector of  the
Divislon of Risk
management or the
Attorney General,

Must contain nature
of clalm, time and
place, name of agency
atfault.

Must sue within 18
months  of fillng
notice, Va. St, § B.01-
1957,

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

CLAIMS/ACTIONS ALLOWED

Commonweaith employee is
immune If act ministerial
{follows statute or established
rules), but not discretionary
{use of judgment). Messina v.
Burden, 321 S.E.2d 657 {Va.
1584).

Claims allowed include:

Maintenance: Failure to
correct hazardous roadway

conditions within reasonable
time,

Genera azards: Hazards
created by design,
construction, and malntenance
problems {e.g., poor signing,
low shoulders).

Work  Zones:  Hazardous
construction and wark zones
(involving motor vehicles).
Operations: Hazards created by
general operations and work
zone actlvity that do not
involve motorlsts.

Operating Motor Vehidle: |s

ministerial act.

Helder v. Clemons, 400 S.E.2d
190 (Va. 1991).

Page 36

AP
COMMENTS/EXCEPTIONS DAMAGE CAPS

éxceptlons to walver of immunlty are listed
inVa. St § 8.01-195.3.

(1) Tax assessment;
(2} Judiclal Proceadlng; and
(3) Execution of Court Order.

Claims against Commonweatth for medical
negligence subject to Chapter 21.1 {Va. St. §
8.01-581.3, et seq.).

Recovery In medical malpractice shall not
exceed the limits Imposed by Va, St. § 8.01-
1953.

Immunity walved only for ministerial acts
{cbedience to authority without regard to or
the exercise of his or her own judgment) but
not for discretionary acts, which have the
following characteristics:

{1) an authorized individual or agency was
given the power and duty to make a
decision;

(2) the decision was made from a set of valld
alternatlves; and

{3) the Individual or agency exercised
independent [udgment in making the
selection,

No exception for Intentional acts. No
immunity If intentfonal tort or actions
autside scope of employment.

Balley v. Lewfs, 2012 WL 9735223 (Va, Cir.
Ct. 2012); Messina v. Burden, 321 S.€.2d 657
(Va. 1984),

Immunity Is waived
up o $100,000 or the
amount of the State’s
insurance coverage,
whichever is greater,
exclusive of Interest
and costs. Va. St. §
8.01-195.3,

Last Updated 1/13/22



WASHINGTON

Actions and Claims

Against State.
R.CW.A. § 4.92.090, er
seq. {1963}

Whather acung in
governmenial or

proprietary capacity, State
and its employees hable
for torts the same as
private person RCWA §
4.52 050,

One of the broadest
waivers  of  sovereign
immunity (i the country.

NOTICE DEADLINES

Verified  MNotice  of
Claim form must be
filed with Washington
Office of Risk
Management prior to
the expiration of the
statute of limitations
far the claim {running
of Statute of
Uimitaticns not
affected). R.CW.A §
4,92.100.

Must describe  time,
place, conduct and
circumstances of
injury, names of all
witnesses and ralevant
persons, amount of
damages, and address
of claimant.

Suit cannot be filed
until 60 days after
standard tort claim
form filed. RC.W.A. §
4.92.110.

WORK PRODUCT OF MATTRIESEN, WICKERT & LEHRER, §.C.

CLAIMS/ACTIONS ALLOWED

There /s no wnmunity and State
15 habie i

{1} pabice nigh spaad chase;

{2} discharge of raw sewage
mto rver: and

{3} operating motor vehicle.
Rahman v State, 1246 P.3d 182
{(Wash 2011}, averniurned due
o legisiative action

No mmunity for discretienary
activitias, unlesy the
aovernment could show that 3
“policy decsion.” King v. City of
Seartle, 525 P.2d 228 {Wash
1974)

Page 37

COMMENTS/EXCEPTIONS

No fiability can be imposed against State for
“discretionary acts” of State.

Evangelical United Brethren Church of Adno
v. State, 407 P.2d 440 (Wash. 1965).

Guidelines used to determine if act
“discretionary™;
(1} involve basic government policy,

program, or objective;

(2) is act essential to realization of that
policy, program or objective; and

{3) does act involve judgment?
Palicy-making is immune.

Evangelical Church of Adnao v. State, 407 P.2d
440 {Wash. 1965).

Discretionary decisions must be made at a
“truly executive level” rather than an
operational level. Mason v. Bitton, 534 P.2d
1360 (Wash. 1975).

DAMAGE CAPS

No caps or
fimitations
State  liable  for

damages arising out
of tortuous conduct,
whether  acting  in
governmental or
proprietary capacity,
1o same extent as if it
were a private person
or corporation.
R.CW.A §4,92.050,

Last Updated 1/13/22



TORT CLAIMS ACT
{Nene or Citation)

Act.

25-12-1(1957).

\WEST VIRGINIA

Virginia

provides  Iimmunity

court of law or equity.”

Governmental Tort Clalms
W, Va. Code § 29-12-1to §

Article Vi, § 35 of the West
Constitution

to

State. “The State of West
Virginia shall never be
made defendant in any

NOTICE DEADLINES CLAIVIS/ACTIONS ALLOWED COMMEMTS/EXCEPTIONS

Claim must be brought
against State. within
two years after cause
of action arose, W. Va.
Code § 29-12A-6(a).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

State entities and officials are
absolutely immune from policy-
making acts and have qualified
Immunity for discretionary acts
that do not violate clearly
established rights and laws.

Discretionary acts that do
violate clearly established laws
which occur outside of the
public official’s scope of
employment strip the official of
his or her qualified immunity,
but the State entity retains its
immunity.

If the official’s offending acts or
omisslons occur within  the
scope of the offidal’s
employment, both the State
entity and the official lose their
Immunity.

Page 38

Courts have carved out exceptions to
absclute grant of Immunity including suits
that seek recovery under and up to the
State's llablity insurance coverage. Unlv. of
W. Virginla Bd. of Trustees ex rel. W. Virginia
Univ. v. Grof, 516 S,E.2d 741 (W. Ya, 1998).
The Board of Risk and [Insurance
Management has control aver all insurance
covering State property, activities and
responsibliities.
Each policy Insuring the State must provide
that the Insurer Is barred and estopped from
relying upon the constitutional Immunity of
the State of West Virginia against clalms or
suits.
The State Is protected from suits by
purchasing adequate Insurance coverage.

W. Va. Code § 29-12-5(a).
Where policy ks sllent on whether State and
its insurer can claim the benefit of Immunity,
the immunity of the State Is détermined by
the qualified fmmunity of a public executive
official whose acts or omissions give rise to
the case. Parkulo v. W. Virginia Bd. of Prob.
& Parole, 483 §.E.2d 507 (W. Va. 1996).

DAMAGE CAPS

State authorized to

purchase fiability
insurance  covering
State “property,
activities and

responsibilities.” W.
Va. Code § 23-12-5
State Board of Risk
and Insurance
Management  must
purchase  insurance
which “shall provide
that the Insurer shall
be barred and
estopped from relying
upon immunity.”
Limited by insurance
coverage purchased
by State Board of Risk
and Insurance
Management.

State ex rel. W.Va.
Dept. of Transp,
Highways Division v.
Madden, 453 S.E.2d
(W. Va. 1994).

Last Updated 1/13/22



{lNone or Citation)

Claims Against
Gavernmental Bodies,
Officers and Employees.

Wis. Stat. §5 893.80-83
(1987).

Qualified immunity for acts
done in exercise of
{egislative, quasi-
legislative, judicial or
quasi-judicial  functions.
{i.e., discration).

WISCONSIN

NOTICE OEADLINES CLAIMS/ACTIONS ALLOWED COMPENTS/EXCEPTIONS DAPMAGE CAPS

Wiritten notice  of
ddim imust be served
within 120 days. Wis.
Stat. § -893.80{1d}a)
{for municipal entitles
and. employees); Wis,
Stat. § 893.82(3) (for
the State and |Its
employees).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

The State and its employees
may be sued for “an act
growing out of or committed in
the course of the discharge of
the officer’s, employee’s or

agent's dutles.” Wis. Stat, §°

893.82(3),

With respect to claims against
governmental entities, “so far
as governmental responsibility
for tarts is concemed, the rule
is liability - the exception is
immunity. Holytz v. City of
Milwaukee, 17 Wis.2d 26, 39,
115 N.W.2d 618 (1962).

Page 39

'Three exceptxonsto Imm,un_rtv

{1} Knawn danger exception: Situation so
dangerousthat It Is clear the police officer or
State employee required to act In certaln
way;

(2} Ministerfal duty exception: State
employee required by law to act In specific
way. (e.g, Wis. Stat. § 346,03 says
emergehcy vehlcles given certaln privileges
when light and strén on); and

{3) Willful and wanton acts.

Lodi v, Progressive, 846 -N.W.2d 314 {W!s.
2002).

State employee Is liable for performance of
ministerfa!, not discretionary duties. Is
ministerial only when it {s absolute, éertain
and Imperative, Involving merely the
performance of a specific task-when the law
imposes, prescribes and defines the ‘time,

made and accaslan for Hts-performance with,
such, certalnty that inothing remalnis for_

Judgiment ar dlsctﬂt{nn. Pﬂ’es_m McMillon,
784 N.W.2d 648" Mls 20%0).

$50,060 far claims
against municipal
entities and  their
employaes; no
punitive damages
allowed, Wis. Stat. §
893,80(3).

$250,000 for claims
agalnst the State and
its employees; no
punitive damages
allowed, Wis. Stat, §
893.82(6).

$250,000  limit for
negligent operation of
any municipal {except
vehicles not required
to be registered
[650,000) per §
345.05{1){(bm}). Wis.
Stat. § 345.05.

Last Updated 1/13/22



A Ly
STAT

WYOMING

AlVIS ACT
[Nene or Citation)

Wyoming Governmental
Clalms Act (WGCA).
Wyo, Stat. §§ 1-33-101 to

121 (1979}

Except as provided in the
WGCA, a governmental
entity {i.e, state or local
government  body} is
granted immunity from
liabllity for any tort. Wyo.
Stat. § 1-39-104.

NOTICE DEADLINES CLAIMIS/ACTIONS ALLOWED

Written Notice of
Claim must be
presented with two (2)

years, Wyo, Stat, § 1-
39-113,

Compliance with
Notice of Clalm
requirement ro fonger
has to be alleged In
camplaint. Brown w.
City of Cosger, 248
P3d ‘1136  (Wyo.
2011). ’
Suit must be filed
within one (1) year of
written Notlce of
Clalm. Wyo. Stat. § 1-
39-114, >

Claims allowed for:

{1} Operating motor vehicle:
Wyo. Stat, § 1-39-105.

(2) Operating building or park:
Wyo, Stat. § 1-39-108.

(3) Airport: Wyo. Stat. § 1-3%-
107

{4) Operating public utilitles
(gas, electric, water, ete) and
graund transportation: Wyo,
Stat. § 1-39-108.

{5) Operating haspital: Wyo.
Stat. § 1-39-109.

(6) Torts of police: Wyo. Stat. §
1-39-112.

COMMENTS/EXCEPTIONS

The WGCA abolishes all judicially croated
categories such as govemmental or
proprietary functions and discretianary or
ministerial acts previously used by tha courts
to determine immunity or liabllity.
Excluslons from the walver of llabliity are
listed at W.S. 1-39-120; ’

(1) defect In plan or design of bridge, culvert,
highway, road, street, sidewalk or parking
lot; 1
(2) fallure to construct or reconstruct bridge,
culvert, ete; and

(3) maintenance, including maintenance to
compensate for weathar canditions, of any
bridge, culvert, etc.

et
DAMAGE CAPS

Persal ury:
$250,000 Per Person;
$500,000 Per
Occurrence

State can purchase

liabllity Insurance in

which case limits are

extended to match

fimits of policy.

Wyo. Stat. § 1-39-118.
Property Damage:

Clalm must be less
than $500.

Wya, Stat. § 1-39-
118(f).

These materials and other materials promulgated by Matthicsen, Wickert & Lehrer, S.C. may become outdated or superseded as time pocs by. If you should have questions
regarding the current applicability of any topics contained in this publication ar any publications distributed by Matthiesen, Wickert & Lehrer, S.C., please contact Gary Wickert at

pwickert@mwi-law.com, This publication is intended for the dients and friends of Matthiesen, Wickert & Lehrer, 5.C. This informatian should nat be construcd as legal advice
conceraing any factual situativn ond representation of insurance companics and\er individuals by Matthiesen, Wickert & Lehrer, S.C. oa specilic facts disclosed within the
attorney\clicat relationship. These materials should not be used in licu thereof in anyway.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C. Page 40 Last Updated 1/13/22 .
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TWENTY-FOURTH NORTHERN MARIANAS COMMONWEALTH
LEGISLATURE

IN THE HOUSE OF REPRESENTATIVES

Session, 2025 H.B. 24-_{:’

A BILL FOR AN ACT

To re-establish a Government Liability Cap.

BE IT ENACTED BY THE 24TH NORTHERN MARIANAS
COMMONWEALTH LEGISLATURE:

Section 1. Findings and Purpose. Sovereign immunity protects the
government and its employees from being sued in court absent express permission
from the Legislature. In the NMI Supreme Court case of Maratita v. CHCC, 2024
MP 10, the Court applied the equal protection clause of the CNMI Constitution and
found insufficient specific support. The Court rejected the Legislature’s statutory
establishment of a cap on damages to be paid by the Commonwealth for the
negligent acts of its employees and created a statutory vacuum. The Maratita
decision undermines the separation of powers, damages the principle of sovereign
immunity, and creates an emergency threat to the ongoing fiscal stability of the
CNMI. This Act responds to that portion of the decision concerning government
liability caps.

Equal protection, as interpreted in Maratita, requires that any liability cap

be supported by factual findings—such as actuarial studies, testimony, or statistical
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HousE BILL 24-§ 7

reports—demonstrating that the means chosen are not arbitrary. The Legislature
expressly acknowledges that standard and complies with it here by tying the re-
established caps to concrete fiscal realities.

Public fiscal stability requires rational limits. In 1983, when the Legislature
first enacted a limited waiver of sovereign immunity through Public Law 15-22, the
CNMTI’s total budget was approximately $51 million. Today, for Fiscal Year 2026,
the Commonwealth identified total budgetary resources of $179,701,969. After
mandatory earmarks, debt service, and settlement obligations totaling $41,872,250,
only $127,455,066 in General Revenues remains available for appropriation.
Annual debt service consumes $12.9 million, while healthcare (CHCC and
Medicaid) requires over $141 million and utilities (CUC) require over $102 million.
These fiscal realities demonstrate that the caps of $50,000 for wrongful death,
$100,000 per person, and $200,000 per occurrence are rationally related to
preserving stability while still providing meaningful recovery.

As the Commonwealth budget has grown, so too have governmental
expenses. The CNMI now faces many more employees, larger operational costs,
nondiscretionary obligations, and substantial debt, which has required borrowing
to maintain a balanced budget. Revenue has been inconsistent, disrupted by natural
disasters, a pandemic, and geopolitical changes that have impacted tourism. If there
were not reasonable caps on damages, large judgments could force the government

to furlough or fire employees, eliminate health or retirement benefits, or borrow
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unsustainably to cover liabilities.

Reasonable caps set forth in this legislation are consistent with national
practice. Massachusetts, with a population of 7 million and a budget of $60 billion,
applies a $100,000 cap, upheld under equal protection in Hallet v. Town of
Wrentham, 499 N.E.2d 1189 (Mass. 1986). Virginia, with a population of 9 million
and a budget of $83.8 billion, applies caps of $100,000 or the state’s insurance
coverage, whichever is greater. Nevada, a fellow Ninth Circuit jurisdiction with a
population of 3 million and a budget of $18 billion, applies a $100,000 cap upheld
multiple times under equal protection, with the Nevada Supreme Court expressly
rejecting heightened scrutiny. State v. Silva, 478 P.2d 591 (Nev. 1970); Arnesano
v. State, 942 P.2d 139 (Nev. 1997). Guam, with a population of 173,000 and a
budget of $1.3 billion, upheld its caps of $100,000 for wrongful death and $300,000
for other tort actions in Newby v. Gov’t of Guam, 2010 Guam 4, confirming that
such limits do not violate equal protection.

Any government that fails to control litigation costs risks catastrophic losses
and disruption of essential services. The Legislature further finds that the costs of
death claims and inj@ treatment have increased substantially since the original
caps were enacted in 1983, while the number of claimants has also increased with
population and government growth. Without caps, even valid claims could go
unpaid because the government’s limited revenues would be overwhelmed.

Taxpayer stewardship requires balance. The Legislature has weighed the
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need for meaningful recovery against the responsibility to preserve essential
services, respect the separation of powers, maintain sovereign immunity, and
ensure stable operations. The re-established caps reflect that careful balance,
consistent with mainstream American law and with the Commonwealth’s fiscal
constraints.

Equal branches must respect their constitutional roles. The Legislature
emphasizes that it retains full constitutional authority to waive or withhold
sovereign immunity at its discretion; this exercise of factual detail is provided out
of prudence, not necessity, given the Legislature’s absolute authority to enact
legislation. The judiciary may interpret the law, but it cannot dictate it. !

Section 2. Amendment. 7 CMC § 2202 of the Commonwealth Code is
hereby repealed and enacted to read as follows:

§ 2202. Limitation of Tort Liability.

(2) The Commonwealth government shall be liable in tort for damages arising from
the negligent acts of employees of the Commonwealth acting within the scope of
their office or employment; provided, that:

(1) The Commonwealth and any employees engaged in the performance

of services on behalf of the Commonwealth shall not be liable in tort

! The judicial branch is also protected by the common law doctrine of judicial
immunity, which is typically applied as absolute immunity. There may not be any pending
litigation suggesting that such judicial immunity is subject to review as a violation of equal
protection, but opinions such as Maratita could raise the issue and put the courts in the
same exposed position of having no liability caps.

.
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for more than $50,000 in an action for wrongful death. Liability in
other tortious occurrences shall be limited to $100,000 per person,
or $200,000 per occurrence. The Commonwealth shall not be liable
for any cause of action arising out of willing and wanton or reckless

conduct of an employee of the Commonwealth.

(2) The Commonwealth shall not be liable for interest prior to
judgment, court fees, witness fees, or for punitive damages.
(3) If the Commonwealth is insured for a greater amount, the
governmental liability shall be the same as the insurance coverage.
(4) This section does not in any way impair, limit or modify the
rights and obligations under any government insurance policy.
(5) When the population of the Commonwealth reaches more than
100,000 people according to the Federal census, the amounts set in this
subsection shall be increased by $50,000 each.
(b) An action shall not be instituted upon a claim against the Commonwealth for
money damages for injury or loss of property or personal injury or death caused by
the negligent act or omission of any employee of the Commonwealth while acting
within the scope of his/her employment, unless the claimant shall have first
presented the claim, which shall name the particular employee(s), to the Attorney

General and the claim shall have been finally denied by the Attorney General, in
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writing, and the claimant so notified. The failure of the Attorney General to make
final disposition of a claim within 90 days after it is presented shall be deemed a
final denial of the claim for purposes of this section. The provisions of this section
shall not apply to such claims as may be properly asserted as third party complaints,
counterclaims, or cross-claims under the Commonwealth Rules of Civil Procedure
in a civil action. Every claim shall be presented within one year after the cause of
action accrues.

(c) Action shall not be later instituted for any sum in excess of the amount of the
claim presented to the Attorney General, except where the increased amount is
based upon newly discovered evidence not reasonably discoverable at the time of
presentation of the claim, or upon allegation and proof of intervening facts relating
to the amount of the claim.

(d) Disposition of any claim by the Attorney General shall not be competent
evidence of liability or amount of damages.

(e) There shall be no jury trials of tort actions against the Commonwealth or its
employees unless the Commonwealth consents in writing before trial.

() Given the similarity between the federal and CNMI constitutional equal
protection clauses, judicial review, if any, of this section shall apply great weight
to the findings of the legislature and a standard of review consistent with federal

law.
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Section 3. Severability. If any provisions of this Act or the application of
any such provision to any person or circumstance should be held invalid by a court
of competent jurisdiction, the remainder of this Act or the application of its
provisions to persons or circumstances other than those to which it is held invalid
shall not be affected thereby. However, if any provisions of this Act regarding the
caps on the amount of damages shall be declared unconstitutional by a court, the
Legislature intends that any and all waiver of sovereign immunity is withdrawn and
no permission for making a claim or receiving damages is given, thereby rendering
this entire Act void and resulting in the dismissal of any pending and subsequent
claim(s) as a violation of sovereign immunity.

Section 4. Savings Clause. This Act shall apply immediately to all pending

litigation occurring under the Government Liability Act, 7 CMC §§ 2201, et seq.

Section 5. Effective Date. This Act shall take effect upon its approval by

the Governor, or it becoming law without such approval.
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